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PRELI M NARY STATEMENT

The Plaintiff-class of school children in the Abbott v.
Bur ke case (“Abbott Plaintiffs”), through their counsel
Education Law Center (“ELC’), seek |eave pursuant to R 1:13-9

to participate as am cus curiae in this appeal. The Abbott

Plaintiffs are students in the schools and districts whose
programs and budgets are the subject of this appeal. As such,
t hey have a direct and substantial interest in the validity of
t he Departnent of Education (“DOE’) regul ation defining the
mai nt enance budget for 2003-04, N.J.A C. 6A:10-3.1(c), as
chal | enged by Appel |l ant Abbott districts.

The DCE, in adopting N.J.A C. 6A:10-3.1(c), fundanmentally
altered the definition of maintenance budget established by the
Suprene Court in its order of July 23, 2003 granting the DOE
request to limt Abbott district budgets and suppl enent al

fundi ng for 2003-04. Abbott v. Burke, M976, Oder (July 23,

2003) (“Budget Order”). Rather than follow the Court’s explicit

instruction to include all 2002-03 approved prograns in the

mai nt enance budgets, DOE reduced those budgets by over $120
mllion, including alnost $48 mllion in school - based prograns,
based solely on the unexpended anobunts as of June 30, 2003

remaining in the districts’ budget accounts.



As the Abbott Plaintiffs will denonstrate in this brief,
the | anguage in N.J. A C. 6A:10-3.1(c) utilized by DOE to nake

t hese significant programreductions -- “approved and provi ded”

-- is wholly inconsistent with the explicit terns and neani ng of

t he Budget Order and is, therefore, unconstitutional.




PROCEDURAL HI STORY
The Abbott Plaintiffs incorporate herein the Procedural

Hi story set forth in Appellants’ Brief in this matter.



STATEMENT OF FACTS
The Abbott Plaintiffs incorporate the Statenent of Facts
set forth in Appellants’ Brief in this matter, and further
suppl enment the record on appeal with the facts set forth in the
Certification of David G Sciarra (“Sciarra Cert.”) filed in

support of Plaintiffs’ notion to participate as amicus curi ae.




ARGUMENT

THE ABBOTT PLAI NTI FFS SHOULD BE GRANTED LEAVE TO
PARTI Cl PATE AS AM CUS CURI AE

The role of amcus curiae is to “assist in the resolution

of an issue of public inportance.” R._ 1:13-9. Such assistance
may be rendered by “provid[ing] the court with information
pertaining to matters of |aw about which the court may be in

doubt,” Keenan v. Bd. O Chosen Freehol ders, 106 N.J. Super

312, 316 (App. Div. 1969), or by advising the court “of certain

facts or circunstances relating to a matter pending for

determ nation,” Casey v. Male, 63 N.J. Super. 255, 258 (Essex

Co. C. 1960). The participation of am cus curiae is

particularly appropriate in cases with “broad inplications,”

Taxpayers Ass’n of Weynoputh Township v. Weynouth Townshi p, 80

N.J. 6, 17 (1976), or of “general public interest,” Casey, 63

N.J. Super. at 259. See also Infoconp Corp. v. Sonerset Trust

Co., 165 N.J. Super. 382 (App. Div. 1979)(requesting that the

attorney general file an am cus brief because the case presented
an i nportant question of public policy and statutory

interpretation); State v. Maguire, 84 N.J. 508 (1980) (granting

| eave to appear as am cus due to public inportance of the issues
i nvol ved).
Thi s appeal presents an issue of public inportance

regarding the fulfillnment by DOE of its constitutional



obligation to provide Abbott Plaintiffs with a thorough and

ef ficient education under the New Jersey Constitution. In
particul ar, the appeal presents a critical question concerning
DCE s adherence to the explicit constitutional directives of the

Suprene Court in the Abbott v. Burke case, nanely whether the

DCE definition of maintenance budget in N.J.A C 6A:10-3.1(c)
conforns to the definition established by the Court itself in

t he Budget Order issued on July 23, 2003.

The Abbott Plaintiffs have uni que expertise in the question
of the constitutional validity of NJ.A C_ 6A:10-3.1(c) before
this Court. The Abbott Plaintiffs participated directly in the
proceedi ngs before the Suprene Court that resulted in nediation
before the Honorable Philip S. Carchman, J.A D., and in the July

23" Budget Order granting DOE its proposed mai ntenance budget

for 2003-04. The Abbott Plaintiffs also participated as am cus
curiae in several of the present Abbott district appeals before
the O fice of Admnistrative Law, and filed a brief on the
preci se i ssue now before this Court. The Abbott Plaintiffs are
clearly in a position to assist this Court in assessing the
| egal issues central to the disposition of this matter.
Additionally, participation by the Abbott Plaintiffs as
am cus wll not prejudice any party or delay these proceedi ngs.
Plaintiffs are simultaneously filing their certification and

argunents on the nerits at the same tine as Appell ants,



consistent with this Court’s scheduling and case managenent
or der.
For these reasons, this Court should grant the Abbott

Plaintiffs’ request for |leave to participate as am cus curi ae.




1. NJ.A C 6A10-3.1(c), BY NOT | NCLUDI NG ALL APPROVED
PROGRAMS, SERVI CES AND POSI TIONS | N 2002-03 I N THE DI STRI CT
MAI NTENANCE BUDGETS, 'S | NCONSI STENT W TH THE SUPREME
COURT" S JULY 23, 2003 ABBOIT BUDGET ORDER

On August 23, 2003, the DOE, by energency regulation
pronul gated by Comm ssi oner of Education, defined mai ntenance
budget as one that “contains only those prograns, positions and

services approved and provided in 2002-03.” N. J. A C. 6A: 10-

3.1(c) (enphasi s added). The DOE then applied this regulatory

| anguage in reviewi ng district 2003-04 budgets, reducing those
budgets by over $120 nmillion in previously approved prograrns,
services and positions solely on the basis that the funds to
support such prograns were unexpended as of June 30, 2003 and,
therefore, not provided in 2002-03. Sciarra Cert. Y14. As the
Abbott Plaintiffs denonstrate bel ow, by adding “provided” to the
definition of nmaintenance, the DCE regulation clearly violates

t he Budget Order.

First, NNJ.A C 6A:10-3.1(c) conflicts with plain | anguage

used by the Suprene Court in the Budget Order. The Budget Order

contains an explicit, mandatory definition of “maintenance
budget.” As the Order states, “[a] maintenance budget shall
mean that a district wll be funded at a | evel such that the
district can inplenment current [2002-03] approved prograns,

services, and positions.” Budget Oder, Y2(enphasis added). 1In




addition, the Court reenphasizes this definition in directing
DCE to notify districts of their maintenance budget figures:

Wthin 30 days of the issuance of this Order, the
DCE shall provide in a Notice to each district
prelimnary maintenance budget figures for the 2003-04
school year consisting of the 2002-03 approved budget
and the estimate of supplenental funding that wll be
needed to support that currently approved budget.
Budget Order, 9Y4(enphasis added).

The Budget Order, on its face, does not include the term

“provided” within the definition of maintenance budget. Thus,
there is sinply no authority in that Order for the subsequent
action taken by DCE: redefining maintenance in N. J. A C. 6A: 10-
3.1(c) to exclude prograns, services and positions that were
previ ously approved but not provided as of June 30, 2003. See

Abbott v. Burke, 163 N.J. 95, 105 (2000)(“Abbott VI™)(finding

DCE i npl enent ati on of Abbott preschool prograns, including DOE
regul atory and sub-regul atory gui dance, “do[es] not conforni to

t he preschool mandates established in Abbott v. Burke, 153 N.J.

480 (1998) (“Abbott V”)); Abbott v. Burke, 170 N.J. 537

(2002) (“Abbott VI11”)(same).

Second, the only approved prograns, services and positions

that the Budget Order authorizes DCE to exam ne and exclude from

t he mai nt enance budget are “non-instructional prograns”

eval uated by DOE to be ineffective or inefficient. Budget

Order, 13. Further, the Budget O der specifically defines “non-

i nstructional progranms” as only those that are “not school based



or directly serving students.” Budget Order, 3. Thus, not

only does the Court explicitly define maintenance budget, but it
al so expressly limts DOE authority to exclude fromthat budget
only ineffective and inefficient “office/admnistrative

expendi tures.” Budget Oder, 13; Sciarra Cert., Y14(expl aining

t hat DOE reduced school -based progranms by $47.9 mllion).

Third, the Budget Order explicitly limts DOE energency

regul atory authority pertaining to review of district 2003-04
budgets to “establishing the standard for evaluating the

ef fectiveness and efficiency of the districts’ non-instructional

prograns.” Budget Order 3. There is nothing in the Oder that

could in any way be construed as authorizing DOE to redefine the
mai nt enance budget so as to facilitate reductions in approved

i nstructional programs, services and positions, or in approved
non-instructional progranms that are effective and efficient, as
has resulted fromthe application of N.J.A C. 6A:10-3.1(c).
Sciarra Cert., 114, 17.

Fourth, the Budget Order nust be viewed agai nst the

backdrop of the timng of that O der, and the urgency to resolve
district budgets in tinme to inplenent all approved prograns,
services and positions in the 2003-04 school year. The
expedited tine frames within the Order for DOE revi ew and
prelimnary determ nations, and subsequent disposition of

appeals, reflect the Court’s intent to limt areas of potentia

-10-



di spute to the narrow category of ineffective and inefficient

central office expenditures. Thus, as the Oder makes clear,

all approved prograns, services and positions that are school -
based or directly serving students were to be automatically

i ncluded in the nmai ntenance budget, w thout regard to whet her

funds were expended for those itenms by June 30, 2003. See

Abbott VIII1, 170 N.J. at 543 (hol ding that deci sion-nmaking and

appeal s on Abbott prograns and budgets “in respect of prograns
for the next school year nust be conpleted in tinme for

i npl enentation in the next school year if the process is to be
meani ngful 7).

Finally, there is no practical justification for the
assunption underlying the “provided” |anguage in N. J.A C. 6A: 10-
3.1(c). Such | anguage fal sely assunmes that any previously
approved fundi ng anount that is unexpended at the concl usion of
t he school year represents prograns, services and positions that
are no | onger needed by the Abbott students and their schools.
Sciarra Cert. Y16(explaining the variety of reasons why funds
for needed prograns may not be fully expended during the schoo
year). Thus, the Court prohibited reductions in previously
approved prograns, services and positions through sinple
accounting neasures. Rather, as discussed above, the Court
first limted the budget areas subject to potential reduction,

and then required the DOE to eval uate and provi de evidence to

-11-



support such reductions under the effective and efficiency

standard. Budget Order, at 4(finding that DOE, in review ng

budgets under its maintenance proposal, only “sought authority
to evaluate Abbott progranms. . .to determ ne whether those
prograns are effective and efficient”).

In sum the Suprene Court’s definition of maintenance
budget is clear and unequivocal: it nmust contain all approved
expendi tures, whether provided or not. There is sinply no basis
in the plain | anguage and neaning of the Court’s order to
support DCE s drastic alteration of that definitionin NJ.AC
6A: 10-3. 1(c). This Court should determ ne, therefore, that

regul ation is unconstitutional.

-12-



For

request t

Participate as Amcus Curiae,

6A: 10-3.1 violates the Abbott

t her ef or e,

Dat ed:

CONCLUSI ON

the reasons set forth above, the Abbott Plaintiffs

hat this Court (1)

unconsti tutional .

Novenber

12, 2003

grant their Mdtion for Leave

and

-13-

to

(2) determne that N.J.A C

2003-04 Budget Oder and

Respectfully subm tted,

Educati on Law Center
Attorneys for Am cus Curiae

is,

Abbott Plaintiffs

By:

David G Sciarra



