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Poritz, C.J., writing for a majority of the Court.

This is the second motion in aid of litigants’ rights filed by the Education Law Center since the Court decided Abbott
Vin 1998. On October 22, 2001, the Court entered an Order that established, in part, a timetable for
decision-making and appeals in respect of preschool programs and budgets for the 2002-2003 school year. In
addition, the Court declined to appoint a Standing Master for Abbott matters. Today’s opinion amplifies the October
Order and clarifies further the directions contained in Abbott VI, which was decided on May 7, 2000.

In Abbott V, the Court determined that the Office of Administrative Law (OAL) should hear controversies involving
Abbott districts. After Abbott VI, certain global issues were referred to Acting Chief Judge Masin of the OAL for
findings and recommendations. He released his Initial Decision in In re: Abbott Global Issues on April 20, 2001.

The within motion was filed on May 17, 2001. The Court withheld consideration of the motion pending the
Commissioner of Education’s Final Decision in response to the Chief Judge’'s recommendations. The
Commissioner issued his decision in June and the Court heard oral argument in September. As noted, the Court
entered its Order on October 22, 2001, with the within opinion to follow.

HELD: Portions of the relief sought in this litigation have been provided by the Commissioner of Education as a part
of the administrative process. Delays in decision-making and provision of granted relief, however, have impeded full
implementation of the Abbott preschool programs. Adherence to the time frames established by the Court will result
in timely determinations, as will cooperation and collaboration between the parties. The Court declines to grant
plaintiffs’ request for the appointment of a Standing Master.

1. The chronology of this dispute demonstrates that these matters have not been promptly resolved. Timely
disposition of Abbott cases is critical for the children living in the Abbott districts. Decision-making in respect of
programs for the next school year must be completed in time for implementation in the next school year if the
process is to be successful. (pp. 4-8)

2. The Court’s October Order did more than establish a schedule for the submission, review, and appeal of Abbott
district preschool program and budget proposals. It reaffirmed the concept that cooperation between the districts
and the Department of Education (DOE) is essential, including through the administrative appeal process. It also
denied ELC's renewed request for a Standing Master. Although much remains to be done, because of the progress
that has been made and because of the ongoing effort to fulfill the Abbott mandates, the Court cannot justify a new
and superseding role for the judiciary. The Court is further encouraged by the collaborative effort now underway. In
response to consensual applications, the Court has twice modified the scheduling portion of its October 2001 Order
to assist the parties. (pp. 8-11)

3. In Abbott VI, the Court directed the DOE to provide "substantive educational guidance" for all Abbott districts. In
April 2000, the DOE adopted its Expectations, which are similar to the Core Curriculum Content Standards for
grades K-12. Expectations did not, however, include specific details. DOE promised to create a curriculum strategy
(the "Eramework™) to supplement Expectations. A final draft is to be completed by April 30, 2002. In the meantime,
Abbott districts are integrating the goals of the Expectations with nationally-recognized preschool curriculum
models. (pp. 13-16)

4. Enrollment in Abbott preschool programs is not compulsory. In some communities, recruitment will be critical to
the success of the preschool venture. At present, if the districts do not have at least 50% of the projected preschool
population in approved programs, the local board is required to develop a corrective plan for approval by the
Commissioner. Acting Chief Judge Masin was confronted by conflicting expert testimony on the correct
measurement of preschool enroliment. He urged the DOE to adopt a uniform standards to measure preschool
enrollment and to determine the need for community outreach. The DOE has published proposed regulations that



provide for a uniform standard for calculating prospective enrollments. In addition, the DOE has proposed that the
“"trigger" for corrective action be raised from 50% to 90% by the 2003-2004 school year. (pp. 17-20)

5. The goal of the outreach program is to inform parents of preschool children about preschool opportunities in
Abbott districts. Although there have been encouraging results from specific efforts, the DOE must work with
districts that need corrective action plans. (pp. 20-22)

6. In Abbott VI, the Court approved the use of community providers as long as they met the stringent requirements
the State imposed on them. In the within application, plaintiffs complain that the DOE has excluded some of the
Head Start programs identified in district plans. The Court is troubled by reports that Head Start programs are facing
decreasing enrollment, escalating loss of staff, and financial difficulties. Head Start provides an invaluable service in
Abbott districts. The problem is the cost of bringing Head Start programs up to State standards. Reasonable
supplemental funds must be provided so that Head Start (and other appropriate community providers) can meet the
more demanding State preschool requirements. (pp. 22-27)

7. The Court finds that the DOE'’s "grandfathering" of certified elementary school teachers with two years’ preschool
experience is a reasonable response to the establishment of new certification requirements that would otherwise
adversely affect experienced, certified teachers. (pp. 27-28)

8. Active and ongoing regulatory guidance from the DOE is essential throughout the budget process. District
requests must be developed and articulated with specificity and, equally important, the DOE must respond with
appropriate explanations. Budget calculations must yield funding decisions that are based not on arbitrary,
predetermined per-student amounts, but on a record containing funding allocations that are generated by a
thorough assessment of actual needs. (pp. 28-33)

9. Pending the renovation of existing structures and the construction of new facilities, Abbott districts have been
required to use temporary facilities to accommodate students. The DOE does not deny that the number of modular
units available to Abbott districts was insufficient. Nonetheless, the State asserted at oral argument that all Abbott
districts except Elizabeth would be in a position to serve all of the enrolled full-day preschool children within a few
months. On the record before the Court, it is unable to determine the full extent of the problem. Abbott districts
anticipating increased enrollments should, therefore, have in place a contingency facilities plan that has been
reviewed and approved by the DOE. (pp. 33-37)

The motion for relief in aid of litigants’ rights is GRANTED IN PART AND DENIED IN PART.

LaVecchia, J., concurring in part and dissenting in part, joins in the majority’s rejection of a Standing Master
and the clarification of the time frame for administrative, submissions, reviews, and appeals. She is of the view,
however, that the record before the Court is completely inadequate to permit a detailed analysis of most of the
arguments raised by plaintiffs and various amici curiae. Furthermore, she writes to emphasize her view that the
"needs assessment" requirement for community providers does not mean that the State must insist that a district
reach financial agreement with community providers "at any cost."

Stein, J., dissenting, is of the view that given the thirty-year history of legislative and executive branch unwillingness
to address the deficiencies in urban education, the Court’s refusal to designate a Special Master to monitor and
resolve disputes quickly and effectively means that the Court is passively allowing further obstruction and delay by
requiring the parties to use an adjudicative process that has failed during the past three years and will not work in
the future. He also states that the record demonstrates clearly and convincingly, with virtually no contest by the
State, that the Department of Education’s neglect of the Abbott facilities problem materially has hindered full
availability of preschool.

In respect of the funding of Head Start programs, Justice Stein concludes that although the majority has correctly
recognized that Head Start children should not be excluded from Abbott preschool program, the Court has failed to
provide the Head Start programs with any mechanism to enforce its holding. He goes on to express his view that
funding issues will present the most difficult challenge for both the State and the Abbott districts and that the need
for responsibility, pragmatism, and exceptional expertise is even more acute in the resolution of such issues, for the
benefit of the State as well as the districts. Only a highly qualified Special Master appointed by the Court could offer
the necessary stability, uniformity, practicality, and reduced friction that would make the dispute resolution process
work.

JUSTICES COLEMAN and LONG join in the opinion of CHIEF JUSTICE PORITZ in its entirety. JUSTICE



LaVECCHIA has filed a separate opinion, concurring in part and dissenting in part. JUSTICE STEIN has filed
a separate dissenting opinion. JUSTICES VERNIERO and ZAZZALI did not participate.
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The opinion of the Court was delivered by
PORI TZ, C. J.

This is the second notion in aid of litigants’ rights filed by the
Education Law Center (ELC or plaintiffs) since the Court decided
Abbott v. Burke, 153 N.J. 480 (1998) (Abbott V). See Abbott v. Burke,
163 N.J. 95 (2000) (Abbott VI). As before, the ELC alleges that the
Comm ssi oner of Education (Conm ssioner) has failed to conmply with the
Court’s mandate in Abbott V, and now Abbott VI, and requests that we
order specific relief in respect of preschool prograns in the Abbott
districts, including the appointnent of a judge of the Superior Court
to hear and resolve anticipated disputes. For the reasons set forth in
this opinion and in our Order of Cctober 22, 2001, we have provided a
schedul e for decision-naeking by the Executive Branch and by our

Appel late Division to ensure that Abbott districts’ preschool program
and budget proposals are tinely reviewed and that "final dispositions




are issued in time for the 2002-2003 school year." Abbott v. Burke,
No. M 1131, at 3 (N.J. Cct. 22, 2001) (October Order). W have,
however, declined to appoint a Standing Master for Abbott matters.
Having "commt[ted] in Abbott V and Abbott VI to use of the

adm ni strative process established by the Legislature for Executive
Branch deci sion-making," we find no reason to retreat fromthat
comm t ment now. | bid.

This opinion anplifies our October Order and clarifies further our
direction in Abbott VI.

Process | ssues

In Abbott V, the Court determ ned that disputes involving educati onal
prograns in the Abbott districts "shall be considered ‘controversies’
ari sing under the School Laws[,] N.J.S. A 18A'7A-1 to 7F-34." 153 N.J.
at 526. Such controversies, we noted, may be heard as contested cases
by an Adm nistrative Law Judge, whose recommendati on the Comm ssi oner
coul d approve or disapprove, with the final decision left to the State
Board of Education on appeal by the |losing party. Even when the ELC
returned to the Court in July 1999 claim ng non-conpliance by the

Comm ssioner with the mandates of Abbott V, there were factual and

| egal issues concerning preschool prograns pendi ng before the Chief
Judge of the Ofice of Adm nistrative Law (OAL) that we did not
resol ve when we issued Abbott VI. See Abbott VI, supra, 163 N.J. at
120. In Abbott VI, we reaffirnmed our previous determ nation sustaining
in large nmeasure the Comm ssioner’s proposals for the operation of
quality half-day preschool in the Abbott districts. Because the

di sputes centered around substantive educational standards, teacher
certification, class size, daycare-provider contracts, adequate
facilities, supplenental funding, and community outreach, we focused
on the resolution of those issues in order to provide further guidance
and expedite programinplenentation. W anticipated that the

unresol ved matters would be tinely reviewed through the adm nistrative
process.

Qur opinion in Abbott VI was filed on March 7, 2000. In April 2001,
Acting Chief Judge Masin (Chief Judge) released his Initial Decision
inln re Abbott dobal |ssues, No. EDU 3246-01 (QAL April 20, 2001)
(OAL Initial Decision). As its name suggests, that case arose out of a
set of so-called systemc issues identified by the ELC prior to the
Court’s decision in Abbott VI and nodified thereafter to reflect our
ruling. Those issues were considered by the ELC to "invol ve general
system c deficiencies in the manner and process by which the

[ Depart ment of Education] has responded to its [Abbott preschool ]
obligations." 1d. at 4. Individual district-related cases remained
with other Adm nistrative Law judges and were apparently w t hdrawn,
settled or held awaiting a decision in In re Abbott d obal |ssues.

When, on May 17, 2001, plaintiffs noved in aid of litigants’ rights
before this Court, we held review of their application pending the



Comm ssioner’s final decision in response to the Chief Judge’s
recomendati ons. Under the |l egislative schene for adm nistrative
adjudication, it is the Conmm ssioner’s task to consider the policy
ram fications of the Abbott cases. The Comm ssioner’s final decision
is therefore an integral and necessary step in the admnistrative
process. See, e.g., N J.S. A 52:14F-7; IMO Certain Sections of the
Uni form Adm ni strative Procedural Rules, 90 N.J. 85, 91-92 (1982).
After the issuance of the Comm ssioner’s Decision in June 2001, and
after supplenental briefing and oral argunent in Septenber 2001, we
ordered relief in the formof tinme frames for expeditious dispute
resolution within the structure established by the Legislature. See
Cct ober Order.

This procedural history is inportant. Although the venue for Abbott

di sputes has been established in the Adm nistrative Procedures Act,
Abbott V, supra, 153 N.J. at 526, the chronology of this dispute
informs us that these matters are not pronptly resolved. At best, the
Departnent of Education (DOCE or Departnent) has been slow to respond
to the districts’ subm ssions. At worst, the Departnment’s responses
have provided little guidance so | ate that resol ution cannot be
acconpl i shed before the next group of children is scheduled to arrive
in Septenber. In short, on the question of tinely disposition, the
record is dismal.

Tinmely disposition of contested Abbott cases is critical for children
living in the Abbott districts. Decision-making in respect of prograns
for the next school year must be conpleted in tinme for inplenmentation
in the next school year if the process is to be neaningful. As nore
parents becone aware of the opportunity to enroll their children and
do so, classroonms must be available, certified teachers nust be hired,
and instructional materials nust be prepared, to nention but a few of
t he many necessary conponents of an expandi ng preschool program Wen
t hat does not happen, the high quality educational experience prom sed
for the Abbott districts cannot be fully inplenented fromyear to
year. \Wen three- and four-year-old children are denied the
opportunity to attend a quality preschool, the advantages of early
exposure to that educational experience are irretrievably |ost.

But the Court’s October Order does nore than establish a schedule for
t he subm ssion, review and appeal of Abbott District preschool program
and budget proposals. In Abbott VI, we said,

Cooperation between the districts and the DOE is
essential to this effort if it is to succeed. For too
| ong, there has been suspicion and distrust. The

[ Association for Children of New Jersey] has built a
coalition of educators and providers that
denonstrates the value of collaboration and consensus
building. It is our hope that the adversari al

rel ati onship between the parties will give way to a
cooperative effort focused on the provision of

hi gh-qual ity preschool progranms for children in the
Abbott districts. The children deserve no |ess.



[163 N.J. at 120-21.]

That cooperative effort is only possible if the DOE staff works with
the Abbott districts in the preparation of their plans, and continues
t hrough the adm nistrative appeal process to accept suppl enental
docunentation and to assist the districts in curing any deficiencies
t hat have caused the Departnent to reject any plan.

Qur Cctober Order also denied ELC s request for a Standi ng Master.
Adherence to an adm nistrative process tied to expeditious

deci si on-nmaki ng that includes cooperative efforts toward the
resolution of disputes is greatly preferred over a structure
superinposed by the courts. W do not find deficiencies in the

i npl enent ati on of Abbott preschool progranms sufficient to justify the
extreme renedy of court supervision. W remain troubl ed, however, by
the delays and the DOE' s apparent reluctance to deal with funding and
other difficult but determ native issues in a tinmely manner. Abbott V
was decided nore than three-and-a-half years ago. The districts’
Applications for State School Aid indicate that, as of COctober 13,
2000, just over 22,000 preschool students were enrolled in the Abbott
prograns. According to plaintiffs, 34,600 three- and four-year-old
children were expected to attend those prograns in 2001-02. Although
estimates vary, as many as 58,600 children may have been eligible to
attend as of Septenber 2001. Cearly, nmuch remains to be done.

Nonet hel ess, we sharply disagree with our dissenting coll eague
regardi ng the progress made in the devel opnent and i npl enmentation of
t he Abbott preschool programs. He continues to urge court supervision
of responsibilities entrusted to the Executive and Legi sl ative
branches of our governnent by the New Jersey Constitution. This record
cannot, however, support the extraordinary renedy the dissent would
grant. It was in 1998 in Abbott V, that this Court first considered
the specific preschool proposals that had been presented in hearings
before Special Master Judge King. 153 N.J. at 493. During the
intervening four years, as required by Abbott V, id. at 501-02, the
State has undertaken whole school reformin the Abbott districts,

i ncluding the preschool prograns at issue in this case. Today, three
out of every five children in the Abbott districts participate in

t hose progranms. Mich has been acconplished. In short, because of the
progress made and because of the ongoing effort to fulfill the Abbott
mandat es, we cannot justify a new and superseding role for the courts
inthis matter.

We are further encouraged by the collaborative effort now underway. By
Notice of Mdtion filed on Decenber 20, 2001, plaintiffs sought a stay
for one nonth of the January 5, 2002 deadline established by the Court
for the DOE's initial determ nations on the Abbott districts’ 2002
preschool program and budget proposals. Because a new Governor was to
take office on January 15, 2002, the parties argued that a one nonth
extension for the DOE, with a concomtant extension for any subsequent



appeal s, would both facilitate decision-making by the incom ng
admnistration and permt the appellate process to be conpleted before
the state budget is approved. The ELC and Governor’s Special Counsel
informed the Court that representatives fromthe Abbott districts,
community providers, Head Start, and the Early Care and Educati on
Coalition are participating in this effort wwth the plaintiffs and the
new adm nistration. In light of our consistent call for cooperation
between the parties, we approved plaintiff’s request on Decenber 21,
2001. W anticipate that even if sonme of the Abbott districts are
unable to work out their differences with the DOE wthin the extended
time frane, there will be continuing efforts to do so throughout the
adm ni strative appeal process.

System c | ssues

As Chief Judge Masin points out in his Initial Decision, the question
whet her the DCOE has net the Court’s mandates in Abbott V and Abbott VI
presents a noving target for review OAL Initial Decision at 36-37
During the period after this case was filed in 1999, up to April 2000
when the OAL Initial Decision issued, Abbott VI was decided and the
Departnent promul gated regul ati ons, published Early Chil dhood Program
Expectations: Standards of Quality (Expectations), and provided
training for district personnel. QAL Initial Decision at 36. Even as
to the global issues, the factual context was changing. As for the
parents and students (from Paterson, Jersey Cty, Newark and West New
York) represented by the ELC, the Chief Judge observed that "the
necessary |l evel of evidence surrounding the[ir] actual individual and

particul ari zed needs [was] not before [him." 1d. at 37. Even so, the
parties continued to present, by certifications to this Court,
unfolding "factual" information relating to both system c and district

specific issues. W are unable to resolve district specific issues on
this record and anticipate that they will be either cooperatively
resolved for next year as the Departnent reviews the district plans
subm tted on Novenber 15, 2001 or through the adm nistrative appea
process. W will therefore address only those system c or gl obal

i ssues considered by Chief Judge Masin and the Comm ssioner.

A. Substantive Educational Standards

In Abbott VI, we required the Departnent to provide "[s]ubstantive
educati onal guidance for all Abbott district preschool prograns . .

by April 17, 2000" in preparation for the 2000-01 school year. 163

N.J. at 107. That requirenment stemmed froma set of related concerns:
the need for criteria against which district progranms can be eval uat ed
and for a nechanism"to prevent the devel opnent of a two-tiered system
in which one group of children is offered daycare and another group is
of fered high-quality preschool." 1bid. Substantive educati onal
standards provide goals for teachers and students alike, as well as
direction for achieving those goals in the classroom

In response to our mandate in Abbott VI, the DOE adopted



the Expectations in April 2000. DOE, Expectations, at

http://ww. state.nj.us/njded/ ecel/ expectations (last visited on Dec.

31, 2001). Simlar to the Core Curriculum Content Standards (CCCS) for
grades K-12, the Expectations outline the goals of preschool education
wi t hout, however, specifying the details of a curriculum ained at
achieving the desired results. Subsequently, on Decenber 17, 2001, the
DCE proposed an anmendnment to N.J.A. C. 6A 24-3.3(a)(4) requiring
districts to integrate the goals of the Expectations into their
preschool prograns. 33 N.J.R 4186, 4187.

Because the DOE' s position on the Expectations is that they "are not
meant to be used in isolation, but as one of the many resources that
are essential to building a developnentally appropriate early

chil dhood program " Expectations, supra, at Preface, T 3, the

Depart nent prom sed

the creation of a curriculumstrategy, the Early Chil dhood Educati on
Curricul um Framewor k ( Franmework), to suppl enent the

Expectations with substantive guidance and to aid in the realization
of the Expectations. DCE, Framework, at

http://ww. state.nj.us/njded/ ece/ framework/index. htm (last visited on
Dec. 31, 2001). The DOE has not issued a final version of the
Framewor k, and, therefore, plaintiffs ask us to declare that the DOE
has failed to fulfill the mandate of Abbott VI. Plaintiffs submt that
t he Expectations al one do not provide the gui dance necessary for
districts and conmmunity providers to inplenment uniform high-quality
preschool education in the Abbott districts.

The Comm ssi oner has advi sed that the devel opnment of the Framework has
significantly advanced. DOE, Early Chil dhood Education: Advancing

| npl enent ation, Ch. 3(a), at

http://ww. state.nj.us/njded/ ece/inplenentation (Advanci ng

| mpl enentation) (last visited on Dec. 31, 2001). In Septenber 2001,
the Departnent released, in draft form an extensive substantive
chapter on strategies to neet preschool expectations and to guide
assessnents of the children’s progress. The chapter covers social and
enoti onal devel opnent, creative arts,

mat hemat i cs, science, and other areas. DCE, Franmework, at

http://ww. state.nj.us/njded/ ece/ framewor k/ doc. Continued progress
with the Franework is essential for the scheduled review by the early
chi | dhood education community to be effective and for educators to
have adequate tine to plan prograns for the 2002-03 school year. For
the current school year, the Abbott districts are integrating the
goal s of the Expectations with nationally recognized preschool
curriculum nodels. Twenty-four Abbott districts enploy one or nore of
t hese recogni zed nodel s: five use Curiosity Corner, eleven use

Hi gh/ Scope or their own program based on H gh/ Scope, four use Creative
Curriculum one uses Scholastic’s Early Chil dhood Wrkshop, two use a
hybrid of at |east two of the aforenentioned prograns, one uses a
hybrid of Abecedarian and the Kellog Five Star Project, and six have




devel oped their own curricul a.

In his June 1 decision, the Comm ssioner "direct[ed] . . . the
Departnent [to] revise its practices and procedures as my be
necessary to include . . . review' of "district curriculumplans" and

to remain faithful to the Franework devel opnent schedul e establi shed
in the Department’s Advanci ng | npl enentati on docunent. In re Abbott
d obal Issues, No. 171-01, slip op. at 73 (Comm ssioner of Education
June 1, 2001) (Conm ssioner Decision); see also N.J.A C

6A: 24-3.3(a)(4). DOE review of curriculumplans wll assist the
districts in conpliance with Franework strategies. See proposed
amendnent to N.J.A. C. 6A:24-34 at 33 N.J.R 4186, 4187 (Dec. 17,
2001). To ensure availability of detailed curricula for use in the
2002- 03 school year, and to neet the DOE's tine franme for

i npl enent ati on wor kshops, the DOE nust, as schedul ed, conplete a final
draft of the Framework by April 30, 2002. See Advancing

| npl enent ati on.

B. Enroll ment and Recr uit ment

Enrol I ment in Abbott preschool programs is not conpul sory. If the
prom se of early chil dhood education is to be net, parents in the
Abbott districts nust not only be aware of the opportunity offered,
but must be infornmed about the advantages of participation for their
children. In sonme comunities, recruitnment will be critical to the
success of the Abbott preschool venture.

The issue in Abbott VI concerned the "need for community outreach to

i nform parents about the availability of preschool for three- and
four-year old children in the Abbott districts."” Abbott VI, supra, 163
N.J. at 119. The Court anticipated at that tinme that existing
enrol Il ments could be examned in order to determ ne, based on the

proj ected preschool population, "whether parents in the conmunity are

aware of the district’s preschool prograns.” Ibid. Low enrollnents
woul d "trigger a determ nation" of parental awareness and, then,
"concerted outreach efforts to inprove [those] enrollments.” |bid.

At present, if the nunber of children "in the early chil dhood prograns
do[ es] not exceed 50 percent of the projected preschool population in
the district, the [local] board [is required to] develop a corrective
action plan to increase enrollnments which shall be approved by the
Comm ssi oner and then inplenented by the district.” N.J.A C
6A: 24-3.3(a)(8). The issue addressed bel ow by the Chief Judge was,
therefore, "whether the Departnent, faced wth evidence of such ‘| ow
enrol I ments, ha[d] taken appropriate steps to require that the
districts determ ne the awareness of parents about . . . preschool
prograns and, as appropriate, adopt plans to pronote awareness and .
encourage enrollment.” OAL Initial Decision at 42. A problem arose,
however, because of a di sagreenent between the parties "regarding the
appropriate manner of determ ning the projected nunber of three- and
four-year-olds in a district."” 1bid. Wien outreach efforts are
initiated based on the percentage of total eligible students, accuracy
in projecting that nunber is essential.




Before the Chief Judge, the Departnent’s expert asserted, w thout
docunentation, that "each district other than Elizabeth is serving at
| east 50% of its ‘projection.”’™ lbid. Plaintiffs’ expert used his own
met hodol ogy and cal cul ated the nunber of eligible three- and
four-year-old students in each district at twice the district’s
first-grade enrollnment. Ibid. Using that figure and conparing it to
the actual nunber of students enrolled, plaintiffs’ expert concluded
that twelve districts had enroll nent rates below fifty percent,
thereby triggering the community outreach corrective action

requi renent for those districts. Ibid. On the record before him the
Chi ef Judge was unable to determ ne which expert’s calculation, if
any, yielded the correct nmeasurenent of enrollnent. |Id. at 44. Thus,
he was unable to adjudicate the issue whether, in respect of any
Abbott district, the community outreach requirenent had been
triggered. In lieu of that determ nation, the Chief Judge urged the
DCE to adopt a uniform standard through the adm nistrative rul emaki ng
process to neasure districts’ preschool enrollnent and to determ ne
the need for community outreach. 1d. at 45. The Conm ssioner "fully
concurred”" wth the Chief Judge and directed the devel opnent of
appropriate regul ati ons. Comm ssioner Decision at 74-75.

On Novenber 5, 2001, proposed anendnents to N.J. A C. 6A 24-3.3 were
published in the New Jersey Register. 33 N.J.R 3716, 3717-18. By

t hose anmendnents, the Departnent has set forth a uniform nethod for

cal culating the universe of eligible three- and four-year-old children
that averages the total nunber of public and non-public school

ki ndergarten and first grade pupils in a district. N.J.AC

6A: 24-3.3(a)(8). "[A] ppropriate adjustnments” nmay be nade to that
figure "based upon the docunented history of the actual enrollnents in
the three- and four-year-old prograns over the |last three years," id.
at (a)(9)(1), and to reflect "any factors in the community that m ght
affect the growth rate in the three- and four-year-old popul ati ons,
such as a large enployer noving in or out of the district, or a new

housi ng developrent . . . ." 1d. at (a)(9)(ii). This method yields
"the m ni mum proj ected nunber of three-year-old and four-year-old
children that nust be served in the next school year . . . ." 1d. at

(a)(9)(iii). In addition, the DOE has proposed an anmendnent to
N.J.A C. 6A 24-3.3(a)(8) that increases the outreach trigger fromthe
current 50%to 90% by the 2003-04 school year. 1d. at (b)(1) (noving
the 2001-02 trigger to 70% the 2002-03 trigger to 80% and the
2003-04 trigger to 90%9. W note as to those proposals that the
districts’ success in conducting outreach prograns can be revi enwed
only if a uniformnethod for calculating projected enrollnents is
used. The variability that results when each district is permtted to
devel op its own nethodol ogy nekes it considerably nore difficult for
the DOE to evaluate effective strategies to i nprove preschool

at t endance.

In the end, it is the outreach effort that is critical to the success
of the Abbott progranms. W recognize that even if every parent is

i nformed about the availability of preschool, not all parents wll
choose to enroll their children. As the State’s experts reported in



Eval uation of Early Chil dhood Programmng in the 30 Abbott School
Districts: Phase 1 Report (Feb. 2001), sone parents may not wish to
"put their child[ren] in the ‘“world too soon,"” while others may
prefer a nore famly-oriented child care environment or the
flexibility of alternative child care options. 1d. at 10. The deci sion
not to enroll a child in the district’s preschool programal so may be
affected by cultural attitudes, including "distrust of the educational
system " anong other things. OAL Initial Decision at 43.

The goal is to inform parents of preschool age children about the
opportunity to enroll their children in the Abbott prograns. In other
words, children should not be denied the benefits of a quality
preschool program sinply because their parents do not know it exists.
This appears to be an area where partnering with community

organi zati ons m ght be of great assistance in achieving outreach
goals. By way of exanple, we are inforned that the Departnent of Human
Services entered into a $1.3 million contract with the Hi spanic
Directors Association of New Jersey (Association) to provide
recruitnment services in Spanish-speaking comunities. According to the
State, these efforts have borne fruit. As of May 1, 2001, 1,789 of the
3,182 famlies contacted by the Association advised that they would
enroll their children in an Abbott preschool program Such results are
encour agi ng.

Nonet hel ess, thousands of children have not been enrolled in preschool
in the Abbott districts. The DOE nmust work with the districts to
devel op corrective action plans when the districts do not neet
enrol I ment goals and nust review, with the districts, the

ef fectiveness of these plans during the inplenentation phase.

C. Head Start/Conmmunity Providers

Plaintiffs and Amci allege that the Comm ssioner of Education has
willfully violated the Court’s Abbott mandates by unlawful |y excl udi ng
Head Start progranms fromdistrict plans and by insufficiently funding
community providers generally.

In Abbott V and Abbott VI, we considered the use of community daycare
centers as part of the Abbott preschool program At that tinme, both
the DOE and the plaintiffs supported the use of community daycare
centers because, as a practical matter, "a readily-avail able source of
staff and facilities could be found in the DHS-Iicensed prograns then
operating in the Abbott districts.” Abbott VI, supra, 163 N.J. at 114.
| ndeed, the DOE had adopted N.J. A C. 6:19A-3.3(b) (revised and now
found at N.J.A. C. 6A:24-3.3(b)), which required districts to

col | aborate with community providers "whenever practical." Abbott VI,
supra, 163 N.J. at 114-15. In Abbott VI, the issue was not whet her
community daycare centers should be included in the district program
but whet her they could be included, because "they are not designed to
provi de a preschool educational experience that prepares di sadvant aged
children to achieve academcally in school." 1d. at 114. W approved
the use of community providers with the caveat that daycare centers
coul d not be incorporated into Abbott district prograns unless they




met the stringent requirenents inposed on those progranms. |In other
words, a two-tier systemthat denied any child a quality preschool
experience would not be permtted. It was in that context that we
stated, "When an existing daycare center is unable or unwilling to
conply with those requirenents, cooperation with that center woul d be
presunptively not ‘practical’ under N.J.A C. 6:19A: 3.3(b)." Abbott VI,
supra, 163 N.J. at 115.

Today, plaintiffs conplain that certain of the Head Start prograns
have been excluded fromthe district plans by the DOE. W agree with
the Chief Judge that N.J. A C. 6A 24-3.3(b) requires the districts to
"wher ever possible make use of existing comunity-based prograns to
deliver preschool services rather than duplicate such progranms.” OAL
Initial Decision at 46. W also read the DOE regulation to establish a
presunption that duplication of services is not permtted unless
substantial reasons are set forth in the Departnent’s decision
docunent .

That said, we are troubled by reports that Head Start prograns are
facing decreasing enroll nment, escalating |oss of staff, and financi al
difficulties. W are told that certified staff has fled to
district-run prograns, |lured by the higher conpensation packages those
prograns offer. It is specifically clainmed that seventeen Head Start
prograns in Abbott districts have lost nore than 125 certified
teachers in the last three years, and that all of the education staff
and social workers have left the Head Start program serving Asbury
Par k, Long Branch, Neptune, and Keansburg.

We recogni ze the invaluable service that Head Start provides in the
Abbott districts. In Abbott VI, we observed that Head Start
"present[s] unique issues.” 163 N.J. at 116. Designed to fit the needs
of the community, Head Start offers |owinconme children conprehensive
medi cal , dental, nental health, nutrition, famly invol venrent, and
transportation prograns, and has been instrunental in increasing the
school readi ness of young children fromlowincone famlies. United
States Departnent of Health and Human Services, Adm nistration for
Children and Fam lies, Head Start Children’'s Entry into Public School:
A Report on the National Head Start/Public School: Early Chil dhood
Transiti on Denonstration Study (2000) (reporting that Head Start
children enter school "ready to learn” and able to achieve at nati onal
academ c norns). |t has been represented to us that because of Head
Start’s unique features, nmany parents prefer Head Start prograns over
di strict-run prograns.

Nonet hel ess, "[s]tate preschool standards are . . . nore demanding
than Head Start program standards,” Abbott VI, supra, 163 N.J. at 116,
and, therefore, the DOE nmust supplenent existing Head Start funding
with state funding sufficient to allow Head Start to neet state
standards and to retain certified teachers. The Chi ef Judge expressed
his frustration at the lack of a record in respect of an alleged
breakdown i n di scussions between state officials and Head Start
providers. OAL Initial Decision at 48. W have been inforned that the
di sputes are not about the use of Head Start as part of the Abbott




di strict preschool plans, but, rather, the cost of bringing Head Start
up to state standards.

To avoid "duplicat[ing] progranms or services otherw se available in
the comunity," as required by N.J.A C. 6A 24-3.3(b), districts should
utilize Head Start providers unless they are not "able and wlling to
conply” with Abbott preschool standards, or unless the cost of doing
so i s denonstrably nore expensive than other high-quality
alternatives. The districts nmust devel op budget proposals based on a
careful analysis of a provider’s pre-existing obligations and fundi ng
sources. The DOE need not offer additional funding for services
designed to neet federal regulations unless there is a need to inprove
those services to neet state standards. In sum reasonable

suppl enmental funds nust be provided so that Head Start (and ot her
appropriate comunity providers) can neet the nore demandi ng State
preschool requirenents.

Ensuring that qualified, certified teachers are available for al

Abbott progranms is an essential conponent of adequate state funding.
Districts nmust address salary parity between district-run and
comunity provider-run progranms in their needs assessnent eval uations.
| f community providers, such as Head Start, can denonstrate an
inability to retain qualified staff due to salary parity problens, the
DOE nmust consider additional funding for teacher sal aries.

Finally, we note that N.J. A C. 6:11-5.2(f) "grandfathers” certified

el emrentary school teachers with two years preschool experience by

wai ving the requirenment of Abbott VI that they obtain an instructional
certificate with a P-3 endorsenent in order to be hired as teachers in
Abbott preschool progranms. We find the grandfather provision to be a
reasonabl e response to the establishnment of new certification

requi renents that woul d ot herw se negatively affect experienced,
certified teachers. W are confident the exenption will not conprom se
t he education of any preschool children. The DOE, which historically
grandfathers all certificate holders affected by new requirenents,
strictly limted NNJ.A C 6:11-5.2(f) to those teachers with the
training and experience it judged fully adequate to the task. The
parties agree that there is a teacher shortage that affects both
communi ty daycare providers and district-run preschools. Additiona
fundi ng, when appropriate for conmmunity providers, will help themto
retain qualified teachers, but it will not increase the pool of
qualified teachers.

D. The Rol e of Assessnent/ Fundi ng

The question of funding a "thorough and efficient” education in the
Abbott districts has plagued this litigation fromthe start. See
Abbott v. Burke, 100 N.J. 269 (1985). In Abbott VI, we repeated our
concern that "adequate funding remains critical to the achi evenent of
a thorough and efficient education.” 163 N.J. at 118 (quoting Abbott

V, supra, 153 N.J. at 517-18). And, yet again, plaintiffs conplain
that the DCE has neither provided sufficient budgetary guidance to the
districts, nor allocated funding based on actual need. Mre




specifically, plaintiffs claimthat the DOE has inposed upon the
districts pre-established, arbitrary "per-student" fundi ng anounts
that do not take into account real "per-student" costs. The Chi ef
Judge franmed the gl obal question as "whether there are systemc
factors that exist that undermne the ability of the districts to
obtain the funding they need or that limt the ability of the
Departnent to assess that need." OAL Initial Decision at 50.

Al t hough he acknow edged that the funding disputes of individual
districts were not a proper subject for reviewin the global issues
matter (and should instead be resolved in separate proceedings), the
Chi ef Judge nonet hel ess exam ned the fundi ng experiences of the

Pat erson and Jersey City School Districts to aid in his inquiry on the
system c issue. He found that neither the Paterson or Jersey Cty
application, nor the DOE' s responses to those applications, provided
adequat e bases for the funding anobunts initially requested or
ultimately granted. Paterson, for exanple, at one point changed its
per-student funding proposal, but failed to submt any information "to
al | ow anyone to understand whet her [the anbunt requested was] based
upon an assessnent that the . . . figure [was] adequate to provide a
wel | - pl anned, high-quality education.” Id. at 52.

The DOE was equally unhelpful in its responses. Its reply to Jersey
City was descri bed by the Chief Judge as containing "bl anket
statenment[s]" providing "no explanation [in respect of] the
sufficiency" of the funding anmounts approved. Id. at 53. O particular
concern to the Chief Judge was the preval ence of DOE fundi ng approval s
of $4,500 per student with no explanation whether that amount was
sufficient. In short, he found "no evidence that the districts made a
program by- program center-by-center assessnent” of the funding
required to deliver an "appropriate education.” 1d. at 54. Nor was
there any evidence that "if such assessnments were perforned|,]

the DCE revi ewed these assessnents or even saw them" |lbid. As a
result, it was not possible to determ ne whether the funding anounts
requested by the districts and/or granted by the DOE were "adequate"
for the provision of "fully conpliant” Abbott preschool prograns.

| bid. At the sane tine, the funding process and the DOE s responses
suggested an "appearance of . . . arbitrariness." Id. at 53.

The Chi ef Judge concluded that the districts nust "conduct reasonable
eval uations, reviews and assessnents of thenselves, their preschool
children and their providers’ circunstances and . . . use these as
aids in formulating plans for the inplenentation of Abbott preschool.”
Id. at 55. He required those findings to be "nmade available to the DCE
so that it too can, as it nust, conduct reasonable reviews and
assessnments of the districts’ actions.” Ibid. The Chief Judge al so
concl uded that clear guidelines nust be issued by the DCE so that
districts will be aware of the informati on needed by the Departnent to
conduct neani ngful evaluations of the districts’ plans. Ibid. The
Commi ssioner "fully concur[red] that assessnent of needs and

eval uation of programs is central to any neani ngful inplenentation of
Abbott mandates . . . ." Conm ssioner Decision at 81. Thus, he

di rected that




to the extent that the Departnment may not be ensuring
t hat assessnments of student need are occurring or
provi di ng sufficient guidance as to how they are to
be conducted . . . , the Departnent shal

recommend to the Conmm ssioner such revisions to its
practices and procedures as may be necessary .

[1d. at 81-82.]

Subsequently, the DCE revised various budget fornms and naterials
avai l able at the Departnent’s website, including a "Provider Budget
Wor ksheet ,"” an "Abbott Provider Budget Q & A/ " "Hel pful Abbott

Provi der Budget Formul as,"” and "Abbott Provider Hel pful Budget

Wor ksheets." DCE, Early Chil dhood Program Aid: Abbott School District:
One-Year Operational Plan - School Year 2002-2003, at
http://ww. state. nj.us/njded/ ece/ ecpa/ (One-Year Operational Plan for
2002-03) (last visited on Dec. 31, 2001). Also, on Decenber 17, 2001,
t he Departnent proposed anmendnents to N.J. A C. 6A: 24-3.4 that address,
in part, evaluation and assessnment of student needs in relation to
funding determ nations. 33 N.J.R 4186, 4188. Particularly relevant is
the provision stating that "[t]he [local] board[s] shall conduct

eval uations and assessnents of the needs of their students, prograns
and community based providers so as to determne in detail their
specific requirenments and to fornul ate plans and applications geared
to meet these needs.” N.J.A. C 6A 24-3.4(a)(7).

Active and ongoi ng regul atory guidance fromthe DOE is essenti al

t hroughout this process. District budgetary requests nust be devel oped
and articulated with specificity, and, equally inportant, the DOE nust
respond with appropriate expl anation. Fornul ai ¢ deci si on- maki ng

nei ther assists the districts nor provides a basis for further review
on appeal. Mst inportant, we were inforned at oral argunent that the
DOE has noved to a zero-based budgeti ng system See Advanci ng

| npl enent ati on. Thus, the DOE' s instructions regarding Provider
Budgets state,

Districts should work with providers to ensure that
costs are reasonabl e and appropriate and that
sufficient justification for provider costs is
incorporated into the district plan. Providers are
asked to construct a zero-based budget reflecting the
actual cost of delivering an early chil dhood
educati on program neeti ng Abbott standards to Abbott
children. There is no predeterm ned per pupil anount,
as allocations shall be based on the uni que needs of
each provider and/or site.

[ One- Year Operational Plan for 2002-03, Part V:
Provi der Budget Instructions and Forns: District
| nstructions. ]




What ever nonenclature is used to describe the budget calculation, it
nmust yield fundi ng decisions based not on arbitrary, predeterm ned
per - student amounts, but, rather, on a record containing funding

al | ocations devel oped after a thorough assessnent of actual needs.

E. Facilities

In Abbott V, we held that the State’s "constitutional educational
obligation includes the provision of adequate school facilities." 153
N.J. at 519-20. W concluded that a thorough and efficient education
in the Abbott districts requires the State to fund one-hundred percent
of the costs for renovation of existing structures and construction of
new facilities that will adequately acconmopdate Abbott district
students. 1d. at 524. W also recognized that tenporary facilities
woul d i kely be needed in the interimand required the Conm ssioner to
"make use of trailers, rental space, or cooperative enterprises with
the private sector” in order to tinely neet the State’s preschoo
obligations. Id. at 524. The Chief Judge |ikew se understood that the
nost "inmedi ate" issue facing the Abbott districts in respect of
school facilities is the provision of tenporary facilities to
accommodat e t he nmaxi mum enrol | rent of preschool ers during the period
before permanent facilities are conpleted. QAL Initial Decision at 56
He recogni zed that disputes regarding tenporary facilities are
"inextricably tied to the individual needs of specific districts,"”

i bid., and the Comm ssioner confirned that all such disputes woul d be
deci ded on a case-by-case basis. Conm ssioner Decision at 82.

Plaintiffs generally claim however, that "the DOE has failed to
provi de safe and adequate preschool facilities.” OAL Initial Decision
at 31. The Elizabeth Board of Education (Elizabeth) argued before the
Chi ef Judge that the State’'s failure to provide funding, or at |east
to offer assurances that specific funding would | ater be approved,
prevented the district fromengaging in neaningful facilities planning
for the 2000-01 school year and beyond. lbid. Further, Elizabeth

conpl ained that it has been unable to engage in serious and effective
recruiting efforts because it could not ensure that an adequate nunber
of facilities would be available to accommpdate all of the students
who registered. Ibid. In representations to the Chief Judge and to
this Court, Elizabeth stated that, due to a |lack of facilities, it had
a waiting list of between 250 and 300 three-year-olds; that the DOE
had knowl edge of the waiting |ist; and, that nonethel ess Elizabeth was
not designated to receive any tenporary classroomunits (nodular units
or TCUs) for the 2001-02 school year.

The Passai c Board of Education (Passaic), also, clains that its
recruitnment efforts have been hanpered by the | ack of either tenporary
or permanent facilities. Passaic alleges that over the past three
years the DCE has either ignored or inadequately addressed the
district’s facilities needs. The district concedes that the Econom c
Devel opnent Authority ordered approximately fifty TCUs for use in the



2001- 02 school year, but conplains that the order cane too |late for
the district to find and properly evaluate the sites upon which to
place the trailers. W were infornmed at oral argunent that certain
sites initially selected | ater proved unusabl e because they were
contam nated. These difficulties are likely to continue, according to
Passai c, because of the lengthy |lag-tinme between funding approval and
t he actual |easing, renovation or construction of preschool

facilities. In essence, under the existing process, the district
believes it unlikely that needed preschool facilities will be in place
by the begi nning of the 2002-03 school year.

The Perth Anboy Board of Education (Perth Anboy) alleges simlar
difficulties. Perth Anboy states that it first sought funding for a
new early chil dhood [ earning center in May 1999 when it submtted its
Long- Range Facilities Plan, but that, as of oral argunent, funding had
not been provided. The district |eased a vacant parochial school
bui | ding that provides twenty-one tenporary classroons, but even with
this | eased space, sixty-seven students remained on a waiting |ist.
Perth Anboy anticipated placing those children in five new cl assroons
| ocated in the Borough of Metuchen.

The DOE does not deny that the nunber of nodular units avail abl e

t hrough the EDA contract was insufficient, or that several of the
Abbott districts were unable to acconmopdat e preschool children who
expected to enroll in full-day progranms starting Septenber 2001.
Nonet hel ess, the State asserted at oral argunent that all Abbott
districts, wth the exception of Elizabeth, would be in a position to
serve all of the children who enrolled in full-day, full-year prograns
within a few nonths. Once again, on the record before us, we are
unable to determne the full extent of the facilities problem See
Initial Decision at 56 (noting that these issues should be reviewed on
a case-by-case basis).

It is foreseeable, however, that districts conducting outreach

initiatives will experience increased enrollnments in the year
follow ng those efforts, and that some of those districts will not
have sufficient classroons for the children who enroll. To accommodat e

every child whose parents seek placenent in an Abbott preschoo
program Abbott districts anticipating increased enrollnments should
have in place a contingency facilities plan that has been revi ewed and
approved by the DOE. Those districts should identify specific
facilities that can be renovated quickly if needed, or should seek DOE
aut hori zation for TCUs that can be obtained on short notice and
appropriately situated on previously designated sites.

The Relief Sought

We observe, finally, that certain of the relief sought in this

[itigation has been provided by the Conm ssioner as a result of the
adm ni strative process. Yet, delays in decision-nmaking, and even in
respect of the relief so granted, have sl owed the inplenentation of



Abbott preschool progranms. Adherence to the tinme frames established by
the Court will result intinmely determnations, as wll cooperation
and col | aborati on between the parties.

We are acutely aware of the constitutional inperative that undergirds
t he Abbott decisions, and of the vulnerability of our children in the
face of Legislative and Executive Branch inaction. But we do not run
school systens. Under our form of governnment, that task is left to
those with the training and authority to do what needs to be done.
Only when no other renmedy remains should the courts consider the
exerci se of day-to-day control over the Abbott reformeffort. That
said, we must never forget that a "thorough and efficient system of
free public schools" is the promse of participation in the Anerican
dream For a child growng up in the urban poverty of an Abbott
district, that promse is the hope of the future.

As described in this opinion, plaintiffs’ nmotion is granted in part
and denied in part.

JUSTI CES COLEMAN and LONG join in the opinion of CH EF JUSTI CE PORI TZ
inits entirety. JUSTICE LaVECCH A has filed a separate opinion,
concurring in part and dissenting in part. JUSTICE STEIN has filed a
separate dissenting opinion. JUSTICES VERNI ERO and ZAZZALl did not
partici pate.
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LaVECCH A, J., concurring, in part and dissenting, in part.

This matter comes before us on a notion in aid of litigants’ rights
filed by the Education Law Center. The application was filed shortly
after the issuance of an Initial Decision by the Acting Chief

Adm ni strative Law Judge of the Ofice of Adm nistrative Law (QAL),
concerning certain global issues affecting inplenentation of preschool
prograns for the thirty Abbott school districts. To permt the
Comm ssi oner an opportunity to review the Initial Decision and
exceptions, and to issue a Final Decision, we allowed the State
additional tinme to respond. The Comm ssioner’s decision was issued
June 1, 2001 and addressed criticisns of the State’s inplenentation of
its preschool programidentified in the Initial Decision. The
Comm ssi oner al so inplenented certain refornms suggested by the Initial
Deci sion. Thereafter, novants fil ed suppl enental papers in support of
their notion that included matters outside of those raised in the

adm ni strative hearing bel ow.

Am ci subm ssions also were received, including supplenental

subm ssions to those that had already been filed with the Court. They
al so went beyond the record established at the OAL. The State filed a
suppl enent al response.

Al t hough none of the am ci have been granted intervenor status, am ci
school districts, Passaic, Elizabeth and Perth Anboy, have included in




their subm ssions nunerous factual allegations pertaining to each
district’s particular ongoing controversy with the State concerning
approval of a preschool plan and budget. Those factual allegations
were chall enged by the State in respect of their reliability and
accuracy in portraying the inplenentation of the preschool programin
each district. In addition, we have am ci applications fromthe New
Jersey Education Association, the New Jersey Association of Children
and an omi bus subm ssion by Passaic County Legal Aid representing the
Nat i onal Associ ation for the Advancenent of Col ored People, Head
Start, and Early Chil dhood Program Organi zations in two Abbott
districts, Paterson and Newar k. Again, many of these am ci have

i ncl uded subm ssions contai ning untested factual information. In
addition to its general disagreenent concerning the reliability of the
extensi ve suppl enental information, the State opposed the subm ssions
of the three school district amci, in particular, on the basis that
each was litigating its own controversy before the Conm ssioner and
shoul d not be allowed to insert its individual dispute into this
nmotion in aid of litigants’ rights, and thereby skip the norma
process of adm nistrative hearing and appellate review. Mreover, the
State maintained that the subm ssions were, at best, of margina

rel evance in assisting the Court in determ ning whether the instant
notion has nerit.

For reasons that follow the undisciplined state of this record
renders it incapable, in ny view, of supporting the extraordinary
relief sought and I join in the maority’s rejection of a Standing
Mast er .

A

This is an application for litigants’ rights pursuant to Rule 1:10-3.
In my view, it was brought on a record that would not support the
grant of a notion for summary judgnent. If this Court were sitting as
atrial court, the conflicted state of facts, including contradictory
informati on and unreliable evidential subm ssions, would not satisfy
the Brill standard for issuance of summary relief. Brill v. Guardi an
Life Ins. Co. of Anerica, 142 N.J. 520 (1995). This sweeping
application in aid of litigants’ rights is even nore inappropriate in
that it was brought directly to this Court, which has not retained
jurisdiction in the matter, and, indeed, has indicated that the
parties are to enpl oy recogni zed avenues of adm nistrative revi ew.
Moreover, and contrary to the dissent’s view, this Court is not
confronted with a clear defiance of its specific and unequi vocal
orders concerning how the State was to inplenent, in mnutia,
preschool prograns in the Abbott districts. | find no such directives
in Abbott v. Burke 153 N.J. 480 (1998) (Abbott V), or in Abbott v.
Burke, 163 N.J. 95 (2000) (Abbott WVI).

Al t hough fashioned as a notion in aid of litigants’ rights, this
application seeks above all else to west control of

preschool inplenentation fromthe State and vest it in this Court
t hrough our appoi ntnent of a Standing Master acting as the Court’s



agent to supervise, and if necessary direct, the Departnent of
Education’s inplenentation of preschool in the Abbott districts. That
extraordi nary inbal ance of the constitutional sharing of powers as
bet ween the executive, legislative, and judicial branches, is not
warranted by the history of this nmatter. Moreover, it is unwise; this
Court should not attenpt to be a shadow adm ni strator of education.

In Abbott V, the Court avoi ded suggesting that the provision of
preschool to children in Abbott districts was a requirenment rooted in
our constitutional mandate for a thorough and efficient education. The
Court’s opinion recognized that enpirical evidence supported the need
for preschool, and that provision of preschool was linked to |ater
success in school. Abbott V, supra, 153 N.J. at 503-04. The Court

di scussed the | egislative choice to provide preschool, noting that the
Legi sl ature recogni zed its need and provided for early chil dhood
education for three- and four-year-old children in the Abbott school
districts. 1d. at 505. The decision recognized that ECPA-2 districts
(those districts wwth equal to or nore than forty percent |owincone
pupils) would be provided with funding for preschool education
pursuant to N.J.S. A 18A: 7f-16. Al though that funding was a matter of

| egi sl ative choice, Justice Handler, witing narromy for the Court,
construed the statute as suggesting that the need for preschool for
three- and four-year-old children was as conpelling in ECPA-1
districts (those districts with equal to or greater than twenty
percent but less then forty percent |owinconme pupils). Abbott V,
supra, 153 N.J. at 506. Therefore, the Court read the statute to
require provision of preschool education to three- and four-year-old
children in both types of districts. Id. at 506-07. Significantly, the
Court did not require full-day progranms. The Court instructed the

Comm ssioner to proceed to inplenent hal f-day preschool prograns for
three- and four-year-old children in ECPA-1 and -2 districts. 1d. at
507-08. That included all thirty Abbott school districts. The Court
expressly declined to reach the question whether there was a
constitutional requirement for such preschool. Id. at 507.

Thereafter, it was the executive and | egislative choice to inplenent
preschool prograns even nore expansively than the Court had required.
Through enactnment of N J. A C. 6A 24-3.3, the Comm ssioner determ ned
to inplenment full-day preschool for both three- and four-year-old
children in Abbott districts. And, the Legislature has funded those
progr amns.

| mportantly, Abbott V signaled the Court’s announcenent of its desire
to end its involvenent in this long-lasting dispute concerning school
funding. Supra, 153 N.J. at 490. Robinson v. Cahill, 62 N.J. 473
(1973), arose in the early 1970's and played a pivotal role in
securing |egislative passage of an incone tax. Richard Lehne, The
Quest For Justice: The Politics of School Finance Reform 26-57 (1978).
Yet the dispute over adequate funding for the constitutional

i nperative of a thorough and efficient system of public education
lingered and did not end until the Court finally required educational
funding parity, ordering the State to pay for the per-pupil funding
di fference between the poorest districts and the richest. Abbott v.




Bur ke, 149 N.J. 145, 189 (1997) (Abbott IV). The Court al so enbraced
the State’s choice of curriculumand attendant educational reformin
the poorest districts. Abbott V, supra, 153 N.J. at 500-02. One of the
tools the State el ected to include was preschool and, as noted, that
tool was relied upon in Abbott V as the predicate for relief. Id. at
508.

Today, | join in that aspect of the Court’s disposition that denies

t he appoi ntnent of a Standing Master, a decision that is consistent
with the Court’s prom se to stay out of ongoing inplenentation of
essentially educational issues while the State pursues radical reform
of K-12 education in New Jersey’s thirty Abbott districts, including
preschool prograns. The State has enbarked on its first-ever student
recruitment and delivery of preschool education to the entire eligible
three- and four-year-old student population in Abbott districts. From
1998 to the 2000-01 school year, the State has dramatically increased
preschool enrollnent, as the majority notes. During that short period,
the State has assisted in or delivered facility solutions to house

t hose prograns, and has devel oped a framework for a curriculum a
budget review process (that at the tine of oral argunent was evol ving
to becone "district friendly"), a certification standard, a nmethod for
di scerning the popul ation of eligible preschool students and for
enrol l ment targets, and inplenmented the | owest teacher-pupil ratio for
this popul ation of students than for any other non-special education
pupi| population in the State. Miuch has been done, it is true; no one
di sputes that there is nore to do.

This application for a Standi ng Master seeks to involve the Court in
the details and mnutia of a conprehensive and nulti-faceted education
reformeffort that the State has in progress. The State has
substantially conplied with every aspect of the Court’s direction
concerni ng preschool education for Abbott districts, however generally
di scussed in prior opinions. Mvant’s argunment for a Standi ng Master
is based on the Court’s exhortation to the State for a "high quality"”
preschool program a descriptor used by the State itself in setting
its own goal for its anmbitious preschool program But that generalized
statenent in the Court’s prior opinions does not nean that every

di fference of opinion between novant and the State as to what is "high
quality,” nmerits review by this Court as a violation of the Court’s
expectations. The reference to "high quality,” in ny view, provides
substantial discretion to the State and does not give rise to a
violation nmeriting a notion in aid of litigants’ rights whenever
nmovant is disappointed with an inplenentation choice by the State. It
certainly should not support an order for a Standi ng Master divesting
a cabinet officer fromexecuting his constitutional responsibilities
to execute the laws within the range of discretion allocated to the

of fice.

| see no basis in this record for the appointnment of a Standing
Master. Such an extraordinary step should require a conpelling
denonstration of failure or refusal to performspecific tasks ordered
to be done. That is not present here. The reference in our earlier
Court opinions to "high quality" preschool provides no such touchstone



on which to base a conpelling denonstration that a directive of this
Court has been violated by the State.

B

The abysmal softness of the "record" before us nmakes it a poor vehicle
for the Court to wade into nore and nore specific direction to the
State concerning how to inplement a preschool program | ndeed,
concerni ng substantive educational standards, enrollnent, and
recruitment, the majority orders the Comm ssioner to do that which he
al ready has said that he would do. The Court did not need to grant aid
inlitigants’ rights on those points.

The bal ance of the Court’s opinion passes judgnent on asserted facts
in which | have no confidence, except one. The State readily

acknow edged the |l ateness of its final determ nations concerning
approval of certain districts’

preschool plans and budgets. That matter, therefore, appropriately may
be judged. The State explained its delay, in part, as due to its
efforts to conme to am cable resol uti ons when possible, or to allow a
district nore tinme to support its plan or budget request. The mgjority
correctly perceived that the result of those delays, even if one were
to agree that they were well-intentioned, was effectively to preclude
a neani ngful opportunity to challenge the Departnent of Education’s

i ndi vi dual decisions before the QAL and | ater through judicial review
The Court’s clarification of its previous order, setting a tine frame
for decision and shortening the adm nistrative hearing and judici al
revi ew process, was necessary to reestablish that opportunity for
ensui ng school years.

C.
Finally, | add the follow ng comrent concerning ny understandi ng of
the Court’s discussion of funding assessnent. | understand the Court’s

characterization to admt that although a funding assessnent is to be
conducted in accordance with a fair evaluation of actual need as the
Department represents, that does not nean that preschool funding nust
be provided at the |level of actual need. Funding may be provided as a
percentage of that need, based on that which the State determnes it
is able to appropriate. | wite separately to highlight that
understanding of the majority’s judgnent.

The Court’s and the dissent’s discussion of community providers, and
Head Start specifically, also conpels ne to coment. The di ssent seens
to be of the view that Head Start nust be subsidized so it can provide
preschool even if the conmbination of Head Start funding and State
fundi ng woul d be nore than the State woul d expend to provi de preschool
services of equal quality. The nmajority seens to support at |east part
of that view when it suggests that the State "nust" subsidize Head
Start teachers’ salaries. Both opinions mss the point that the public
is entitled to the provision of quality services on the nost

econom cal of terns. If a provider such as Head Start cannot nmaintain



the required | evel of preschool programat or below the State’s
expenditure |level for the provision of quality preschool, then it
shoul d not denmand a contract at greater cost to the State. The answer
for Head Start lies not in excessive public funding, but in achieving
efficiencies. Accordingly, | wite to enphasize ny view that the

requi renent of a "needs assessnent” for conmmunity providers does not
mean that the State nust insist that a district reach financial
agreenent with comunity providers "at any cost." Those providers have
a responsibility to come forward with thoughtful, economcally
responsi bl e proposals that serve the public interest.

For the reasons expressed, | respectfully concur in part and dissent
in part fromthe judgnment of the Court.
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STEIN, J., dissenting.

In its Cctober 22, 2001 Order in this proceeding establishing a



tinetable for appeals of preschool program and budget decisions, the
Court, by a 4-1 vote, declined to appoint a Special Master to resolve
Abbott preschool disputes. Abbott v. Burke, No. M 1131 at 3 (N.J. Cct.
22, 2001) (Cctober Order). That determ nation was made prior to the
gubernatorial election and substantially in advance of any notice from
the parties concerning the prospect of cooperation between the
Education Law Center (ELC) and the incom ng adm nistration.

Confirmation that such cooperation has begun and is continuing is one
of the nost positive devel opnments in the long history of this
litigation. |If successful, that cooperation may significantly dimnish
the need for an efficient and effective procedure to resol ve disputes.
Nevert hel ess, the comencenent of that cooperation in Decenber 2001
and its continuation to date does not relieve the Court of its
responsibility to decide — in its Cctober Order and in this opinion —
whet her based on the record before it the ELC s request for

appoi ntment of a Special Master should be granted. In ny viewthe
Court errs now, as it did in Cctober, in declining the ELC s request.

If we were witing on a clean slate, the Court’s failure to appoint a
Special Master to hear and resolve all disputes arising in connection
with inplementation of preschool in the Abbott districts m ght be
under st andabl e. Even though this is the second tine since our 1998
Order mandating preschool for all eligible three- and four-year ol ds
in Abbott districts that the Court is required to intervene and
significantly nodify the State’s inplenmentation of our Order, a
fair-m nded observer m ght assunme, absent any other history, that the
State deserves one nore chance to conply on its own.

But the slate is not clean. This proceeding marks the fifteenth
occasion in less than thirty years that the advocates of equal

educati onal opportunity for poor urban school children have cone to
this Court to seek judicial relief frominadequate funding, deficient
subst anti ve educational progranms and substandard facilities. A concise
summary of the history of the Robinson v. Cahill and Abbott v. Burke
school litigation through 1998 is set forth in Abbott v. Burke, 153
N.J. 480, 490-93 (1998) (Abbott V). That sumrmary reveals that in the
course of this thirty-year old litigation four state statutes
providing for state funding of public education have been held by this
Court to be unconstitutional as applied to the poorest urban school
districts: The State School Incentive Equalization Aid Law (L. 1970 c.
234); The Public School Education Act of 1975 (L. 1975, c. 212); The
Qual ity Education Act of 1990 (L. 1990, C. 52); The Conprehensive
Educational | nprovenent and Financing Act (CEIFA) (L. 1996, c. 1389).
Each one of those statutes, enacted by the Legislature and signed by
the then Governor, was found to be flawed by this Court because of a
failure to provide a | evel of funding "adequate to provide for the
speci al educational needs of these poorer urban districts, and address
their extrene di sadvantages." Abbott v. Burke, 119 N.J. 287, 385
(1990) (Abbott 11).




That summary of the history of New Jersey’s urban public schoo
litigation also reveals an unm stakabl e pattern of defiance by severa
Comm ssioners of Education of directives issued by this Court and by
the Legislature, requiring the Departnent of Education (Departnent or
DOE) to determ ne what special progranms and services were necessary to
enabl e school children in poor urban districts to achi eve educati onal
success. See Abbott |1, supra, 119 N J. at 294, 374, 386; Abbott v.
Burke, 136 N.J. 444, 453 (1994) (Abbott I11) ("Mreover, although

| egi sl ati on was enacted specifically to require the Conmm ssioner, in
accordance with our holding in Abbott, to undertake a study of the
prograns and services to be inplenmented for di sadvantaged students,
including their costs . . . L. 1991, c. 259, § 2, that study
apparently has not been conpleted. ™).

That pattern of nonconpliance was perpetuated in CEl FA passed by the
Legi slature in 1996. In Abbott v. Burke, 149 N.J. 145 (1997) (Abbott
I'V), we held unconstitutional as applied to the Abbott districts the
two suppl enental aid progranms authorized by CEl FA, Denonstrably

Ef fective Program Aid (DEPA), N.J.S. A 18A: 7F-18 (providing $300 to
$425 per pupil), and Early Chil dhood Program Aid (ECPA), N.J.S. A

18A: 7F- 16 (providing $465 to $750 per pupil), because the State failed
to denonstrate that the per-pupil funding anmounts were sufficient to
meet the students’ actual needs. W stated:

The State contends that experts were involved in
formul ati ng the anobunts of DEPA and ECPA and that the
Court should defer to their determ nations. Children
in the special needs districts have been waiting nore
than two decades for a constitutionally sufficient
educati onal opportunity. We are unwilling, therefore,
to accede to putative expert opinion that does not

di scl ose the reasons or bases for its conclusions. W
have ordered the State to study the speci al

educati onal needs of students in the SNDs. That has
not been done. W al so have ordered the State to
determ ne the costs associated with inplenmenting the
needed prograns. Those studi es have not occurred.

Wt hout studies of actual needs, it is unclear how a
sound program providing for those needs has been
acconpl i shed.

The State has failed to denonstrate a basis for the
per-pupil amounts for supplenental progranms, and we

t hus cannot accept the proposition that the DEPA and
ECPA per-pupil amounts wll enable the SNDs to

i npl ement preschool, full-day kindergarten, and ot her
constitutionally required prograns.

[Abbott IV, supra, 149 N.J. 185-86.]

That incontestable thirty-year record of |egislative and executive
branch unwi Il i ngness to address the deficiencies in urban education
frames the issues presently before the Court. No one who has served in



the executive or |egislative branches during these past three decades
coul d dispute the fact that |egislatures dom nated by suburban

| egi sl ators often have inpeded efforts by advocates of urban education
to inprove funding, prograns, and facilities in urban schools.

Finally, after alnost five decades of neglect of urban school systens
that once were anong this State’s prem er public school prograns, the
State, by order of this Court, is providing funding to urban schools
conparabl e to that expended by the weal t hi est suburban comuniti es,
and equally inportant, is in the process of inplenenting preschool for
three- and four-year olds, full day kindergarten, and whol e school
reform Wth adequate funding and successful inplenmentation of

hi gh-qual ity preschool and ki ndergarten prograns, the poorest urban
districts, after decades of neglect, finally will have the basic tools
necessary to deliver a "thorough and efficient” education to their
students. Although in Abbott V we did not squarely rest the State's
obligation to provide preschool to poor urban children on the
Constitutional inperative of a thorough and efficient education, we

|l eft no roomfor doubt about the irrefutable connection: "[B]ecause

t he absence of such early educational intervention deleteriously
under m nes educati onal performance once the child enters public
school, the provision of preschool education also has strong
constitutional underpinning." Abbott V, supra, 153 N.J. at 507.

Sadly, the record now before us informs us that the historic pattern
of delay and neglect persists, this tine in the flawed inplenentation
of the preschool prograns ordered by this Court in 1998. In the Ofice
of Adm nistrative Law proceedi ng before Chief Judge Masin, the parties
di sput ed whet her enrol |l nent was at forty-seven percent of eligible
students as certified by Dr. Barnett, or slightly in excess of fifty
percent as clainmed by the Departnment. In either case, progress in

i npl enenting preschool is unacceptably slow. In Abbott IV we observed
that "[d]elaying inplenentation [of preschool] until 2001" constitutes
"a gl aring weakness" in CEl FA because that delay "neans that four nore
cl asses of disadvantaged children will m ss out on progranms virtually
essential to future educational success."” 149 N.J. at 183-84. If in
1997 we consi dered del ayi ng preschool until 2001 to be "a glaring
weakness," then the continued delay revealed by this record in
provi di ng preschool for the thousands of unserved children is even

| ess tol erabl e today.

The adm ni strative appeal process retained by the Court’s opinion,
ante at (slip op. at 4-10), is poorly designed to address and
resol ve expeditiously the kinds of disputes that have arisen and that
will continue to obstruct preschool inplenmentation. The Court’s
opi ni on concedes, as it nust, ante at (slip op. at 7), that "on
the question of tinely disposition, the record is dismal." The
processes of the Ofice of Adm nistrative Law and the Comm ssi oner,

al t hough appropriate in routine contested matters, are not well suited
for managi ng, medi ating, and expeditiously resolving the variety and
scal e of controversies that are inpeding an effective pre-schoo
program A Special Master, broadly enpowered by the Court, would
contribute expertise, objectivity, speed and pragnatismto the dispute
resol ution process.




Wthout a Special Mster, resolution of the recurring disputes
affecting inplenentation of preschool may continue to frustrate and
obstruct achi evenent of this essential programfor thousands of
eligible but unserved children. The recent expression of anticipated
cooperation between the ELC and the incom ng adm nistration is a nost
encour agi ng devel opnent in the thirty-year-old struggle for

educati onal adequacy in our urban districts, but even a cooperative
effort does not assure that disputes will be efficiently and fully
resolved. Instead of asserting its historic institutional role by
designating a Special Master to nonitor and resolve disputes quickly
and effectively, the Court passively allows further obstruction and
delay by remtting the parties to an adjudicative process that has
failed during the past three years and will not work in the future.

[
A review of the issues before the Court on this appeal underscores the
breadth and difficulty of the disputes that presently inpede ful
i npl enentation of preschool. | address those issues in the approxi mate
order of their conplexity.

A. Facilities

The Court allocates a few pages of its opinion to the issue of
preschool facilities, ante at = - (slip op. at 33-37), but its

di scussion of the issue does not explain or attenpt to address the
extreme frustration that sonme districts have experienced because of
the State’ s apparent mishandling of districts’ facilities needs. The
Departnment itself recognizes, according to the certification of

Assi stant Comm ssi oner Fairweat her, dated June 19, 2001, that "the

bi ggest obstacle to neeting the State’s goal of providing a full-day,
full -year preschool programto all eligible students in the 2001-2002
school year is the lack of available facilities in some of the Abbott
districts." Excerpts fromcertifications filed by the Presidents of
the Passaic and El i zabeth Boards of Education explain the seriousness
of facilities problens encountered by some districts.

Nancy Everett, President of the Passaic Board of Education, a District
with a waiting |ist as of Septenber 20, 2001 of 775 chil dren because
of insufficient facilities, stated as foll ows:

The Passai ¢ Board of Education has, since the Abbott
V decision in 1998, sought funding in every school
year for a high quality pre-school programin
adequate facilities for all three and four year ol ds
i n Passai c.

| submt this Certification to informthe Court of
the sense of considerable frustration the Passaic
Board has experienced over the past three years
because of the Departnent of Education’s repeated
failure to provide this District with the funding and



facilities necessary to provide the pre-school
program needed by our three and four year olds.

The Board nenbers are the ones who are in the front

I ines of Abbott pre-school inplenentation, and we are
the ones who receive calls fromparents who do not
understand why their children have been placed on a
waiting list rather than in a pre-school educational
program Although we try to explain to the parents
that the District’s inability to provide the needed
programis a result of inadequate State funding and

t he Departnent’s unresponsiveness to our request for
facilities, these parents feel deceived by the
Passai ¢ Board even though we have no control over the
Departnent’ s actions.

Many parents do not even believe that a pre-school
program exi sts in Passai c because their children have
never been able to participate in it. Qhers feel
totally discouraged by the | ack of any program for
their children and have | ost confidence in the Board
and our public school system They question why they
shoul d even bother registering for a programthat is
seem ngly non-existent for |arge nunbers of children.
This is very troubling for the Board nenbers, who
seek to inprove and inspire confidence in our public
education systemand to draw nore students for |onger
period of time into our public schools.

This Board further believes that thousands of
eligible three and four year olds [] have al ready

| ost the opportunity for Abbott quality pre-school
prograns in this District. Any further delay in ful

i npl ementation of this Court’s decisions will result
in future generations of pre-school ers being deprived
of the pre-school education they clearly need to nake
themready to enter our public schools.

The Board does not feel that tenporary classroom
units, or trailers, are an appropriate educati onal
facility. However, we have felt conpelled to accept
t hem because the Departnent has |left us with no
alternative due to its failure to provide adequate
funding for suitable pre-school facilities in
Passai c.

Jim Ford, President of the Elizabeth Board of Education, whose
preschool waiting list was 966 children on Septenber 17, 2001,
certified:

The Elizabeth Board of Education was so frustrated by



t he Departnent of Education’s failure to provide the
District with needed pre-school facilities that we
deci ded on our own in July 2000 to fund through our

| ocal taxpayers the |ease and renovation of a forner
Rickels site for use as a pre-school facility.

This project is one of many that the District could
have [] undertaken and conpl eted by the commencenent
of the 2001-02 school year if we had received
adequat e fundi ng and support fromthe Departnment of
Education in response to our repeated requests from
1998 until now. Unfortunately, we did not receive the
request ed approval or funding for adequate tenporary
and permanent facilities and, as a result, we opened
the 2001-02 school year w thout adequate spaces to
provi de pre-school for all three and four year olds
inthe District. In fact, as of Septenber 17, 2001,
the District has a waiting list of 966 pre-school age
chi |l dren.

. . . [Tl he Elizabeth Board of Education acknow edged
in the Fall of 2000 that the District would be
willing to site trailers in the District for the
2001- 02 school year. We did so reluctantly because of
our serious concerns about the inpact on the school
district of the siting on school property or in the
Cty of the large nunber of trailers that would be
needed to provide classroom space for all eligible
pre-school ers.

Qur willingness to do so was based on the
understanding that the State woul d provide the
District wwth the needed nunber of trailers to house
all eligible preschoolers and that those trailers
woul d be installed and ready for occupancy by

Sept enber 2001.

In late July 2001, the District was advised by the
Depart ment of Education and the Econom c Devel opnent
Aut hority that the State could not assure us that the
District would receive nore than 52 trailers, or
tenporary classroomunits ("TCUs") as the State now
calls them even though we had indicated that the
District needed over 150 TCUs to provide classroom
spaces for all eligible three and four year olds. In
addition, we were advised that the 52 TCUs allotted
to the District would not be ready for occupancy
until Novenber 2001, at the earliest, even though we
had been repeatedly assured until then that the TCUs



woul d be ready by Septenber 1, 2001.

Wiile the State currently anticipates that those TCUs
coul d be conpl eted and occupi ed by Novenber 1, 2001,
we have no reason to believe, based on our own
experience and the experience of other Abbott
districts, that those commtnents wll be fulfilled.

The State has also failed during the past several
mont hs to address any of the critical health and
safety facilities projects in the District that the
State prom sed to undertake during this past sunmmer.
As a result, these projects, if they are even
undertaken at this point, could disrupt ongoing
educational activities in the District during the
school year.

For the past several years, the Elizabeth Board of
Educati on has sought to address the needs of our

di sadvant aged children in accordance with our
understandi ng of this Court’s mandates in the Abbott
v. Burke decisions. However, we have been totally
frustrated because the Departnent of Education and

t he Econom ¢ Devel opnent Aut hority have been
unresponsive to our requests or have outright refused
to take the necessary i mmedi ate action, besides the
bel at ed and i nadequate nunber of TCUs, to provide the
District with critically-needed tenporary and

per manent pre-school facilities.

Al t hough the boards of education in the Abbott
districts are conpletely at the nercy of the
Department in inplenmenting the Abbott pre-school
mandates, we are the ones who nmust face public anger
when chil dren have been placed on a waiting |list, as
we have had to do in Elizabeth, rather than in a
pre-school educational program Although we try to
explain to the parents that the District’s inability
to provide the needed programis a result of

i nadequate State funding and the Departnent’s

unr esponsi veness to our request for facilities, these
parents feel deceived by the Elizabeth Board of
Education and the District even though we have no
control over the Departnent’s inaction and

unr esponsi veness.

Unl ess the Court grants imediate relief, including
ensuring regular judicial supervision of the State’'s
future i nplenentation of pre-school, the Elizabeth
Board of Education believes there is no reasonable
i kelihood that the State will undertake expedited




construction of tenporary and permanent pre-school
facilities; there is no reasonable |ikelihood that
the State will commence needed health and safety
projects in the near future; and there is no
reasonabl e likelihood that this District wwll be able
to provide well-planned, high quality pre-school for
all eligible three and four year olds in this school
year or at any tinme in the foreseeable future.
(Enmphasi s added.)

I n Abbott V, supra, decided by this Court on May 21, 1998, we directed
the Departnent to provide funding to any District that had adequate
facilities and staff to begin preschool in Septenber 1998 and ordered
the Departnent to ensure that all Abbott districts had the "resources
and additional funds that are necessary to inplenment pre-school
education by the comrencenent of the 1992-2000 school year." 153 N.J.
at 508. Recogni zing the obstacles posed by the need for nore classroom
space, we directed the Conm ssioner, "[w hile awaiting construction or
renovation of the necessary facilities,” to "make use of trailers,
rental space, or cooperative enterprises wth the private sector." I1d.
at 524. W noted that "[t]he State has indicated that it is prepared
to nove imediately to ensure the availability of adequate tenporary
facilities to inplenent pre-school . . . in all Abbott schools by the
begi nning of the 1999-2000 school year." Id. at 524-25.

Fairly read, this record indicates that the Departnent has neither
provi ded nor funded any additional preschool facilities for the

1999- 2000 or 2000-2001 school years, a failure described as
"regrettable" by Acting Chief Judge Masin. See In re: Abbott d obal

| ssues No. EDU 3246-01, 2001 at 55 (OAL Initial Decision). See also
Letter, March 22, 2001, Education Law Center to Attorney General John
Farnmer ("[T]hree years since Abbott V and one year after Abbott VI,
the DOE has yet to provide the Abbott districts wth any tenporary or
per manent pre-school facilities.")

The record contains no explanation for the Departnment of Education’s

i naction concerning provision of tenporary facilities for the past two
school years other than the fact that the Legislature on July 18, 2000
enacted the Educational Facilities Construction and Fi nanci ng Act
(EFCFA), N.J.S. A 18A 7G 1 to -44, pursuant to which all Abbott
district "school facilities project[s]," including construction of
either district or community provider preschool facilities, N.J.S A
18A: 7G 3, are to be constructed and financed by the New Jersey
Econom c Devel opnment Authority. N.J.S. A 18A:7G 5. Perhaps the pending
enact nent of the EFCFA, the Departnent’s initial failure to adhere to
the fifteen child class size limts for preschool, see Abbott v.

Burke, 163 N.J. 95, 112-14 (2000) Abbott VI, and the Septenber 2001
deadline for full-day preschool for all Abbott three- and four-year
olds contributed to the Departnent of Education’s delay in addressing
facilities needs. But this record denonstrates clearly and
convincingly, with virtually no contest by the State, that the
Department’ s negl ect of the Abbott facilities problemmaterially has
hi ndered full availability of preschool.




Certifications in this record by Abbott district superintendents
graphically describe the effect on preschool enrollnment of the
Depart ment of Education’s neglect of and inattention to facilities
needs. Dr. Robert Holster, the Passaic Superintendent, certified on
Decenber 22, 2000:

Since February 1999, the District has advised the
Departnent of the District’s critical need for

addi tional pre-school facilities to provide spaces
for all eligible three and four year olds in
pre-school educational progranms sought by the
District to neet the needs of our pre-school

popul ation. The District also advised the Departnent
that the District would not be able to serve al
eligible three and four year olds wthout
programmati ¢ approval and sufficient funding for
additional facilities. The D strict repeatedly
enphasi zed the conpelling need for the Departnent to
act immediately on the District’s pre-school
facilities needs or else the District would not have
adequate facilities in place to provide spaces for
all of the District’s eligible three and four year

ol ds in 1999-2000, 2000-2001, or in any subsequent
school year.

As a result of the lack of approval of, and funding
for, adequate pre-school facilities, the District has
been unable to offer a pre-school education program
for all eligible three and four year olds in the
District. The District presently does not know when,
if ever, it will be provided with the necessary
funding for facilities to serve all eligible
pre-school ers.

As a result of the lack of available space in
community providers and the failure of the Departnent
to take tinely steps to provide funding to address
the | ack of adequate pre-school facilities in the
District, the District, during the 2000-2001 school
year, has only been able to serve approxi mately 403
of the 1231 eligible three year olds (or about 33%
and 584 of the 1231 eligible four year olds (or about
47% . Because of the lack of funding for adequate
pre-school facilities, despite the Departnent’s
awareness of this District’s need for such facilities
since February 1999, the District has not been able
to provide pre-school educational progranms for al
eligible three and four year olds in the District, as



requi red by the Abbott VI deci sion.
Simlarly, on June 12, 2001, Dr. Holster certified:

For the 2001-02 school year, the District has sought
to inplenent full-day, full year pre-school for three
and four year olds. However, as | explain in this
Certification, | have been unable to engage in
aggressive recruitnment and outreach to enroll al
eligible three and four year olds because the
District does not have adequate pernmanent and
tenporary classroons at the present tine — in
district-operated and community provider prograns -
and | seriously doubt whether the District will have
adequate facilities in place by the begi nning of the
2001- 02 school year.

In our plans and correspondence, the District has
repeat edly enphasi zed the conpel ling need for the DOE
to act imediately on the district’s pre-school
facilities needs or else the District would not have
adequate facilities in place to provide pre-school
prograns for all eligible three and four year ol ds.

Thr oughout the past three years, the DOCE either

i gnored or inadequately addressed our critical need
for additional tenporary and permanent facilities. As
aresult, the District was not able to undertake the
| ease, purchase or renovation of several additional
sites identified by the District for its pre-school
program over the past few years.

It has been our experience that there is a gap of []
eight to twelve nonths between the tine the District
recei ved approval and funding for pre-school
facilities and the tine those facilities can be

| eased and renovated, or constructed, for pre-school
cl assroons. Therefore, at the present tinme, the
Passai ¢ School District will nost |ikely not have any
per manent pre-school facilities in place for the
2001-02 school year and, unless the DOE and EDA
expedite the construction process, we are not likely
to have any permanent pre-school facilities in place
by the begi nning of the 2002-03. Also, if we elect to
chal | enge the DOE' s decisions in the adm nistrative
process, the DOE effectively drags these proceedi ngs
out so far into the school year that, by the tine we
either settle or succeed, it’s too late in the school
year to actually inplenment the programwe were able




to secure through the appeal. The current delays in
deci si on nmaki ng and the appeal s process are a serious
hurdle for the District to overcone in nmaking sure we
secure what our children need.

Al t hough the EDA has advised the District in Apri
2001 that it ordered 88 tenporary classroomunits
("TCUs"), or trailers, as tenporary facilities for
pre-school during the 2001-02 school year, the
District has no idea at the present tinme when these
TCUs will actually be delivered or whether they wll
be in place by Septenber 2001. In addition, the
District has been unable to | ocate avail able space in
Passaic for nore than approxi mately 50 of the
trailers the EDA has ordered for the District. The
DOE's and the EDA's bel ated actions to provide sonme
tenporary facilities for the 2001-02 school year has
left us wth little time to figure out where to pl ace
trailers in Passaic’s limted vacant |ots.

As a result of the DOE's failure to approve and fund
adequat e pre-school facilities, the District wll not
be able to offer a full day, full year pre-schoo
programfor all eligible three and four year olds in
Passaic. In fact, | currently believe that the
District mght have to turn away nore than 1, 000
preschoolers this fall, because of the delays and
failures in DOE's inplenentation of this Court’s
pre-school requirenents in Passaic.

On June 14, 2001, in a supplenmental certification, Dr. Holster
observes that in its June 12, 2000 deci sion approving Passaic’s
operational plan for preschool and kindergarten for 2001-02, the DCE
erroneously determ ned that over 1000 preschool and ki ndergarten
children were to be served at facilities in Passaic that either did
not exi st or had not been authorized:

| am nore convinced than ever, after receiving the
DCE s decision that the District is facing a serious
crisis this school year and that this District wll
be unabl e to provide pre-school education for
hundreds, if not thousands, of eligible three and
four year olds. | amalso not able to understand how
t he DCE coul d have issued such a decision, because
significant statenents in the DOE decision are
directly contrary to informati on we have submtted to
t he DCE.

The nost gl aring exanples of the problens with the
DCE decision are found in statenents relating to: (1)
pre-school classroons at Schools #3, #6, and #7 for
375 three year olds and for 465 four year ol ds (DCE
decision at 2 and 7); and (2) seven TCU cl assroons at



St. Mary’'s (for approximately 105 children (DOE

deci sion 3)(The Departnent had previously advised the
District that 9 TCUs woul d be sited there.) The Doe
deci sion al so states that a substantial nunber of

ki ndergarten children will be served in 2001-02 at a
facility on Henry St. (DCE decision at 11).

We have sought for approximately two years to obtain
DOE approval for additions at Schools #3, #6, and #7
for pre-school classroons. The DOE only recently
approved the District’s request and the entire
project is in the early post-approval stage.
Construction has not even commenced, and there is no
possibility that these additions will be in place by
Septenber 2001. In fact, at the rate the DCE and EDA
are proceeding on these additions, it is very likely
that they will not even be ready for the 2002-03
school year. Therefore, the DOE deci sion approved
spaces that don't presently exist (and wll not
likely exist in the next year), and there is no other
capacity in district-operated or comunity provider
prograns to serve the 840 three and four year ol ds
proj ected by the DCOE decision for Schools #3, #6, and
#7.

For approximately one year, the District has al so
unsuccessful ly sought approval fromthe Departnent to
| ease and renovate classroomfacilities at St. Mary’'s
to serve as tenporary facilities for pre-schoo

cl assroons. Despite our best efforts, the DCE fail ed
to act on this request.

Not only did the District |ose the opportunity to
obtain those additional pre-school classroons as a
result of the Departnent’s unresponsiveness and

del ays, but also the District has no assurance at the
present tinme that it will be able to use the St.
Mary' s site for the 7(or 9) TCUs projected by the DOE
decision to be placed there. Consequently, the DCE
deci si on approves classroom spaces at St. Mary’s that
don’'t exist, and there may not be space available to
the District to site the TCUs for the 2001-02 school
year. There is no other capacity in district-operated
or comunity provider prograns to serve the 105
preschool ers projected by the DOE decision for St.

Mary’s.

Al t hough not directly relevant to the pre-school

i ssues before the Court, it is worthy of note that

t he DOE deci sion al so approves kindergarten cl asses
at Henry St. when classroons at that property are not




likely to be available to the District by Septenber
2001. For approximately two years, we have
unsuccessfully sought funding to enter into a | ease
agreenent to renovate the Henry St. site for
tenporary pre-school and ki ndergarten classroons. In
Decenber 2000, the District was advised by the
Department that the Econom c Devel opnent Authority
("EDA") would take over the negotiations for the

| ease of the Henry St. property. | have recently been
advi sed by the Departnent that the matter has been
forwarded to the EDA for land acquisition, but | do
not know when, if at all, that property wll be
acquired. Therefore, it is inpossible to have that
facility ready for any students, either kindergarten
or pre-school, by Septenber 2001 or at any tine in
the 2001-02 school year.

It is nost troubling to ne that the Departnent failed
to take tinely action on our repeated requests over
the past two years for the above pernmanent and
tenporary facilities for pre-school classroons. Yet,

t he Departnent has issued a decision that relies on
the placenent of children in classroons in these sane
facilities that do not now exist and are not likely
to exist in the near future.

The DOE decision creates the illusion that this
District will be able to operate a pre-school
education programin 2001-02 for |arge nunbers of
three and four year olds. The truth is that because
the departnent has not provided the necessary
approval of, or adequate funding for, facilities over
the past few years, the Passaic School District wll
have a substantial nunber of preschoolers on a
waiting list or denied prograns altogether during the
2001- 02 school year.

[ (Enphasi s added). ]

On Septenber 20, 2001, in Dr. Holster’s second suppl enent a
certification, he observes that because of Passaic’s waiting |ist of
775 children and the non-delivery of tenporary classroomunits,
Passaic was forced to seek a waiver that woul d defer full day
preschool for that nunber of three year olds that Passaic | acked
capacity to serve. He stated:

The District currently has a waiting list of 775
three and four year olds because of the | ack of
adequat e tenporary and permanent pre-school
facilities in the District. My staff also believes
there are countl ess others whose parents were forced
to seek alternative arrangenments for their three and
four year olds after it becane obvious that the



District did not have adequate facilities to provide
pre-school for all eligible three and four year ol ds
this school year

The only neasures to provide additional tenporary
facilities for the District’s pre-school program
during the 2001-02 school year have been connected
with the Departnent’s and the Econom c Devel opnent
Authority’s ("EDA") plan to provide tenporary
classroomunits ("TCUs") for the District. The
District was initially provided wwth a schedul e by
the EDA indicating that any needed TCUs woul d be
install ed and ready for occupancy by Septenber 1,
2001.

Al though the District advised the Departnent and the
EDA that it would need approximately 88 TCUs by the
begi nni ng of the 2001-02 school year, we have only
been provided with 15 TCUs to date. These TCUs are
still under construction and are not yet ready for
occupancy. W are hopeful that these 15 TCUs w il be
ready for occupancy within the next few weeks.

As a result of various devel opnments over the past few
weeks relating to the TCUs, the District currently
does not know the definite tinme line for the delivery
of additional TCUs to the District or the nunber of
additional TCUs that will be available for the

2001- 02 school year. This has placed in doubt our
ability to inplenment the schedule in our contingency
pl an for the 2001-02 school year, which | discuss
bel ow and which was submtted at a tinme when we
understood that the remai ning TCUs woul d be delivered
and installed within the next few nonths.

In light of the evident problens facing the D strict

i n August 2001, when it becane obvious that the EDA
woul d not have the needed TCUs delivered and
installed by the prom sed date, the District engaged
in discussions with the Departnent about a
contingency plan to address the pre-school facilities
shortage during the 2001-02 school year.

On August 31, 2001, the District’s contingency plan
was approved by the Comm ssioner of Education. The
Departnent quite correctly notes in the attachnments
to the August 31 letter that there is a shortage of



facilities for the 2001-02 school year and that, as a
result, hundreds of children would be unhoused.
However, the Departnment fails to address the fact
that the District had advised the Departnent for
years of the critical need for pre-school facilities.
Nor does the Departnment acknow edge that the current
unfortunate situation is a direct result of the
Departnent’s repeated failure, as discussed in this
Second Suppl enental Certification, and the other
certifications | have submtted to the Court, to
respond in a tinmely or appropriate fashion to the
District’s nunerous specific pre-school facilities
proposal s over the past three years.

Significantly, the Departnent has neither denied nor responded to Dr.
Hol ster’ s al |l egati ons.

Conpl aints simlar to those expressed by Dr. Holster are contained in
certifications submtted by the Superintendents of the Elizabeth and
Perth Anboy districts. Although the details are different, those
certifications also denonstrate with graphic specificity that the DOE
has seriously neglected the facilities needs in those districts.

El i zabeth al so has been granted a waiver of its obligation to provide
full day preschool to all eligible three- and four-year ol ds because
of a lack of facilities.

As did Chief Judge Masin, QAL Initial Decision at 56, the Court’s
opinion anticipates that future disputes concerning facilities will be
resol ved through the adm nistrative hearing process on a case by case
basis. Ante at (slip op. at 34). As the record denonstrates,
facilities issues require expeditious resolution so that districts
know their capacity and can plan enroll nent based on capacity. The
Court’s Cctober Order, ante at (slip op. at 4) provides an
expedited review process only for budget and programissues, but does
not and cannot accommobdate review of facilities disputes because of
their unpredictability. A Special Master with broad authority
obviously would facilitate pronpt resolution of such disputes. As is
apparent fromthe frustration expressed by Board Presidents and
Superintendents in this record, the State’s interest in inplenenting
preschool effectively is not well served by the m sunderstandi ngs
generated by lingering and unresol ved di sputes over facilities needs.
A Speci al Master, possessing a firmgrasp of the issues and the
authority both to nedi ate and adjudi cate individual district
conplaints, would far better serve the needs and interests of both the
districts and the Departnent than would the flawed and dil atory

adm ni strative revi ew process designated by the Court.

B. Head Start

The Departnent’s refusal to allow the districts to enter into
contracts with and provide funding for Head Start centers servicing in
excess of 8000 preschool age children in Abbott districts is
bew | dering and i nexplicable. In Abbott VI, supra, the Court was




infornmed that the State was excluding Head Start children fromthe
mandat ory Abbott preschool program The Court specifically held that
Head Start children could not be excluded from preschool unless the
Head Start prograns thensel ves were equival ent to DOE preschool
standards, a condition that none of the Head Start prograns net at
that tinme. 163 N.J. at 116-17. Today, the Court again orders the State
to include children attending federally funded Head Start centers in
t he Abbott preschool program "unless the cost of doing so is
denonstrably nore expensive than other high-quality alternatives,"”
ante at - __ (slip op. at 26), but the Court again provides no
mechanismfor a renedy if the State persists in its inconprehensible
refusal to negotiate adequate funding for these Head Start children.

The rel evant facts concerning Head Start are nmuch easier to understand
than is the DOE s decision to deny funding to the Head Start prograns.
Head Start centers provide early childhood services for approximtely
14,500 predom nantly mnority three- and four-year olds in forty New
Jersey municipalities. Head Start progranms service all thirty Abbott
districts and include over 8000 children in those districts, or
approximately fifteen percent of the total nunber of children eligible
for preschool in Abbott Districts, according to the DCE s

cal cul ati ons.

Federal funding for Head Start serviced children in the current school
year is about $7100 per child. However, federal regulations require
that Head Start funded agencies provide a wi de variety of services for
enrolled children including nutrition, social services, health and
mental health, and transportation. Children enrolled in Head Start
prograns undergo a conprehensive screeni ng process that includes

eval uations of vision, speech, hearing and nutrition. Accordingly,
only a portion of the $7100 per child federal funding would be

avai lable to pay for the high quality Abbott preschool program
mandated to be available to all eligible children in the Abbott
districts.

The Departnent’s fundi ng proposal for federally funded Head Start
centers that were prepared to neet Abbott preschool substantive
standards, including class size, teacher certification, and a ten-hour
day (six hours of educational prograns plus four hours of day care),
245 days per year, is —to put it mldly — perplexing. The Depart nent
offered to pay the difference between the Head Start agency’s federal
fundi ng per child ($7100) and $9000 for classes with non-certified
teachers or $10,000 for classes with certified teachers — a net cost
to the State of $2000 to $3000 per child. Predictably, virtually al

of the Abbott district Head Start centers rejected that proposal,

expl aining that the available portion of the federal funds, after
providing the federally mandated services, conbined with the proposed
State funding, was not adequate to pay for a high quality Abbott
preschool program The President of the New Jersey Head Start
Association certified that when Head Start explained the inpossibility
of participation in Abbott preschool under the State’s proposal, State
officials asserted that Head Start agencies woul d be excluded fromthe
program and the children serviced by the Head Start centers would be



enrolled in district operated preschool classes.

The Court is informed that none of the Abbott districts have included
proposed budgets designed to serve federally funded Head Start
children in the 2001-02 preschool subm ssions to the Departnent. The
record al so contains evidence that the State’s intransigence
concerning funding has resulted in declining enrollnment at Head Start
centers because children are being solicited to participate in
District operated prograns. In addition, Head Start centers report
substantial nunbers of teacher and social worker resignations
resulting fromhigher salaries available in District preschool

progr amns.

Chi ef Judge Masin, in the QAL preceding, clearly understood the
indefensibility of the Departnent’s position when he concl uded that
"it is not possible to find that the DOE has acted in a reasonable and
conpliant manner." QAL Initial Decision at 47 (enphasis added). Chief
Judge Masin recogni zed that by refusing to offer Head Start agencies
nore than $3000 over their federal funding per pupil, the State was
committing itself to pay at |east $9000 per pupil, if not nore, to
provide District operated preschool. He observed that

the Departnent violates both judicial intent and the
regulatory spirit if it refuses to provide
appropriate required | evel s of adequate funding,
fundi ng based on particul arized need, to deficient
but willing Head Start prograns and thereby requires
districts to duplicate the Head Start prograns to the
extent that they will have to provide not only the
addi tional aspects of the deficient program but also
t hose aspects that fall short of Abbott requirenents,
but are neverthel ess a proper part of a preschool
program

[1bid.]

As noted, the Court sides with Head Start, but its disposition | eaves
Head Start with no practical nechanismfor enforcing the Court’s
ruling. The Court correctly recognizes that the 8000 Head Start
children should not be excluded from Abbott preschool prograns, and
requires that "districts should utilize Head Start providers unless
they are not ‘“able and willing to conply’ with Abbott preschool
standards, or unless the cost of doing so is denonstrably nore
expensive than other high-quality alternatives.” Ante at ___ (slip op
at 26). But in inplementing its holding, the Court outlines a standard
that will require individualized eval uations of each Abbott Head Start
center’s fundi ng needs, wthout providing an efficient and reliable
procedure for resolving disputes or adverse decisions. The Court

st at es:

The districts nust devel op budget proposals based on
a careful analysis of a providers’ pre-existing
obl i gations and fundi ng sources. The DOE need not



of fer additional funding for services designed to
nmeet federal regulations or duplicate funding for
services paid for by the federal governnent. Rather
reasonabl e suppl enental funds nust be provided so
that Head Start (and other community providers if
applicable) can neet the nore demandi ng state
pre-school standards.

[1bid.]

Significantly, neither the New Jersey Head Start Associ ation,
participating as am cus curiae, nor any Head Start agencies are
parties to this litigation and the districts, under the Departnent’s
supervi sion, have been ordered not to contract with Head Start

provi ders. Therefore, no nechanismpresently exists for enforcing the
Court’s hol di ng.

Consistent with its determ nation that Abbott preschool funding

di sputes are to be resol ved pursuant to the adm nistrative appeal
process, ante at __ (slip op. at 4), the Court could order that any
di spute between a district and a Head Start provider that is aggrieved
by a preschool funding authorization issued to an Abbott district may
qualify for review directly by means of that adm nistrative process.
In my view, however, that review procedure will be cunbersone,
protracted, and far less effective for the districts, the Head Start
providers and the State than woul d be an adjudication, if other

di spute resolution initiatives were unsuccessful, by a Special Mster
whose authority and expertise would be well suited to resolve these
intricate and agency specific funding disputes. The Court shoul d not
forget that the DOE ignored its nmandate in Abbott VI that children in
Head Start progranms not neeting DOE standards could not be excl uded
from Abbott preschool programs. It now nust provide a quick and
effective procedure to inplenent today’'s reiteration of its prior

hol ding that the State has a duty to fund Abbott preschool services in
federally funded Head Start agenci es.

C. Fundi ng and Educational Quality

In view of the magnitude and scope of the problens concerning
preschool funding and educational quality revealed by this record, the
Court may be overconfident when it observes "that certain of the
relief sought in this litigation has been provided by the Conm ssioner
as a result of the adm nistrative process."” Ante at (slip op. at
38).

Only two years ago this Court found to be inadequate, and inconsistent
with the Comm ssioner’s representations, the manner in which the
Department was inplenenting this Court’s order concerning high-quality
preschool . Abbott 1V, supra, 163 N.J. at 101. Although the Court
generously attributed the "discrepancies" to "m sunderstandings,"” id.
at 100-01, we stated clearly that daycare standards woul d not satisfy
t he Abbott preschool nandat e:




We conclude that the DOE' s use of community care
providers staffed by uncertified teachers and
governed by Departnent of Human Servi ces (DHS)
daycare standards viol ates the Abbott V requirenent
to establish quality preschool progranms for three-
and four-year old children. Qur intervention is
warranted now to assure that the inplenentation of
preschool in the Abbott districts is faithful to the
prograns proposed by the Comm ssioner and accepted by
this Court |less than two years ago.

[163 N.J. at 101]

In Abbott VI, the Court also |lanmented the adversarial relationship
bet ween the ELC and the Departnent, describing it as plagued by
"suspicion and distrust” 1d. at 120. The Court noted that, in
contrast, the coalition of educators and conmunity care providers
devel oped by the Association for Children of New Jersey (ACNJ)
"denonstrat[ed]" the value of collaboration and consensus building."
| bi d.

The Court’s acknow edgnent of the ACNJ's objectivity and inpartiality
gi ves added weight to the ACNJ's forceful and conprehensive criticism
of the DOE' s preschool inplenentation efforts in its amcus brief to
this Court:

Since ACNJ's | ast appearance before the Court, the
Coalition’s focus has shifted from devel opi ng
appropriate early chil dhood program standards to
nmonitoring inplenmentation of the clear mandates
articulated by the Court in Abbott VI.

: Wil e the State has nmade sone progress in
nmovi ng toward the program standards required by the
Court, its progress has not been sufficient to neet
the mandated quality required by the Court wth the
time franes articulated in Abbott VI. After carefu
assessnment, ACNJ believes that the State's failure is
not sinply a matter of experiencing difficulty in
nmeeti ng new standards within expedited tinme franes,
but instead reflects a fundanental and continued
failure on the part of the State to neet the clear
and unanbi guous standards required by the Court.

Despite the Court’s hope for a "cooperative effort
focused on the provision of high quality preschool
prograns” the State continues to approach program

i npl ementation in a pieceneal fashion. . . . Critical
barriers remain to neeting the Court’s standards in
all [areas]: curriculum teacher preparation,
facilities, contracting with comunity providers,
enrol Il rent and outreach. Fundanental questions of
responsi bility remain unresolved, particularly



bet ween the Departnents of Education (DOE) and Human
Services (DHS) and the Econom c Devel opnent Authority
(EDA). These agenci es have been ineffective in
coordinating their efforts, |eaving the school
districts with insufficient guidance as to how to
proceed on nearly every issue of inplenentation. :

Program fundi ng conti nues to be based on what the
State is wlling to pay, rather than on what children
need. In short, the State’ efforts since Abbott VI
have been too little, too late, and too disjointed to
meet the standards ordered by the Court fifteen
nmont hs ago.

The result of the State’s approach to preschool
|nplenentat|on is what ACNJ feared when it | ast
appeared before the Court: a two-tiered system of
program qual ity between the school - based and
communi ty- based prograns within districts. This
two-tiered systemfails to provide children with the
equal educational opportunity that the Court
envi sioned and that the children deserve.

Al t hough Abbott V was decided in May 1998, no substantive educati onal
standards for Abbott preschool prograns had been adopted by the
Departnent as of March 7, 2000, the date we deci ded Abbott VI. The
Court adnoni shed the Comm ssi oner about the del ay, observing

di scretely that "nore concrete guidance for [the current] school year
woul d have been preferable.” Abbott VI, supra, 163 N.J. at 107. W
ordered substantive standards to be adopted by April 2000, expl ai ning:

Wt hout adequate standards the DOE will be unable to
eval uate preschool prograns or to prevent the

devel opnent of a two-tiered systemin which one group
of children is offered daycare and another group is
of fered high-quality preschool.

Subst anti ve educati onal guidance for all Abbott

di strict preschool prograns is an essential conponent
of DOE's commtnent to the Abbott districts and nust
be adopted by April 17, 2000, so that the districts
wll be able to prepare for the 2000-2001 school
year.

[ Abbott VI, supra, 163 N.J. at 107.]

In response, the Departnent adopted a docunent entitled
"Early Chil dhood Education Program Expectations: Standards of
Quality" (Expectations) that, according to the Court,
outline[s] the goals of preschool education wthout,
however, specifying the details of a curriculumainmed at
achieving the desired results.” Ante at (slip op. at
13-14). Other characterizations of the Expectations are |ess
generous than that of the Court. Cecilia Zal kind, Executive




Director of ACNJ, stated in her June 15, 2001 certification:

ACNJ has followed wth great interest the devel opnent
of expectations for preschool prograns devel oped by
the Departnent with the assistance of the Task Force
convened | ast sunmmer. Wiile we believe that the
expectations are an inportant first step, they do not
provi de the nore specific program standards necessary
to guide programi npl enentati on.

Qur concern is that in view of the April 17 deadline
set by the Court to establish clear program
standards, the Departnent wll sinply refer to these
expectations. In our view, the expectations are
insufficient for this purpose. They need to be far
nore specific and directive. Wile they are an
appropriate articulation of programgoals, they nust
take the next step in terns of specificity to becone
the standards that the Court envisions in its
opi ni on.

Dr. WIlliamBarnett, a professor in the Rutgers G aduate School of
Education and Director of the Rutgers Center for Early Education
Research, was even nore critical of the DOE s Expectations docunent in
his certification dated Decenber 20, 2000:

(a) the docunent does not constitute substantive
educati onal gui dance or program standards to enabl e
districts and communi ty-based providers to inplenent
preschool in accord with the Abbott quality
standards, and uniformy across all progranms; (b) in
nost instances, the docunent exhorts the reader to

i npl emrent "devel opnental |y appropriate practices”

wi t hout expl ai ni ng how this can and shoul d be done;
(c) the docunent focuses primarily on classroom
activities and negl ects program standards, program
and child assessnent, planning, budgeting,
supervi si on, professional devel opnent, social and
health services, and services and strategies for
children with disabilities and |imted-English
proficiency; and (d) the docunent fails to establish
cl ear, neasurabl e standards of high quality classroom
practice to which teaching staff can be held
account abl e.

The Court assumes that the Departnent’s prom se to suppl enent the
Expectations with a nore conprehensive curriculumstrategy entitled
Early Chil dhood Education Curricul um Framework (Franmework), to be in
final draft formby April 30, 2002, will resolve the issue of
preschool education quality. | do not share the Court’s confidence.
Considering that four years will have el apsed between Abbott V ( My
21, 1998) and the preparation of the basic preschool curricul um
standards, and that review and inplenentation of these standards has



yet to commence, | anticipate the occurrence of future controversy
concerni ng preschool educational standards.

The fundi ng i ssue has been even nore contentious than the
question of educational standards. In Abbott VI, this Court
was sharply critical of both the DOE's failure to provide
gui dance to the districts concerning applications for
preschool funding and its uniform"formletter" rejection of
all districts requests for supplenental funding. W stated:

Nonet hel ess, we cannot ignore the DOE's formletter
response to the districts' requests, and caution that
reasonabl e requests to fund suppl enental prograns
nust be handled fairly and quickly.

: We urge the Comm ssioner to work with the
dlstrlcts to resolve funding i ssues expeditiously;
when an am cable resolution is not possible, decision
maki ng nust occur early enough in the school year to
all ow prograns to be inplenented by the next school

year.
[ Abbott VI, supra, 163 N.J. 118-119 (enphasis added).]

Despite our insistence in Abbott VI on "decision nmaking . :
early enough in the school year," this record infornms us that
DCE deci sions on twenty-three Abbott district preschool plans
were received between May 17 and June 8, 2001, and deci sion
on the remai ning seven district plans were received between
June 8 and Septenber 1, 2001. The Court understandably
characterizes the DOE' s conpliance wth our requirenent for
tinmely dispositions as "disnmal," ante at (slip op. at 7).
The fact is that the Departnment blatantly ignored the Court’s
direction in Abbott VI. In the process, it eviscerated the
right of districts to obtain tinmely review of funding
deci si ons because the adm nistrative appeal process ordered
by the Court cannot possibly be effective if DOE funding

deci sions are delayed until a few nonths before the new
school year begins. As the certification of Thomas Dunn Jr.,
Superintendent of the Elizabeth School District observes:

The process for resolving our disputes with the DCE
over non-approved el enents of our early chil dhood

pl ans and fundi ng have been a continui ng source of
frustration. If we elect to challenge the DCE s
decisions in the admnistrative process, the process
has gotten so bogged down that, by the tinme we have
settled our appeals, it’s too late in the school year
to actually inplenent effectively many of the program
conponents we were able to secure though the appeal.

| am al so very skeptical that, if we pursue the
process through the QAL and t he Conm ssioner, that we
w Il ever be successful in having the Comm ssioner



overturn funding and progranmatic limtations inposed
by his own Departnent to reduce the State costs of
our program The current delays in decision making
and the appeals process are a serious hurdle for the
District to overcone in nmaking sure we secure what
our children need.

Al though the Court’s October Order attenpts to address the issue of
tinely disposition by DOE in order to allow for effective

adm ni strative and appellate review, the likelihood is significant
that funding disputes will arise subsequent to the Court-inposed
deadl i ne for DOE funding decisions on preschool program and budget
proposal s. The Court al ready has received conflicting subm ssions by
the parties concerning the omssion fromthe Court’s scheduling order
of deadlines for decision on preschool supplenental funding

(Addi tional Abbott v. Burke State Aid). See N.J.A C. 6A:24-7.1 (noting
that for purposes of district-w de budget requests - due February 25,
2002 - that seek Additional Abbott v. Burke State Aid, expenditures
related to approved early chil dhood education plans are entitled to
hi ghest priority). Stated sinply, DOE decisions on preschool

suppl enental funding requests will be nmade substantially |later than

t he deadlines contained in the Court’s October Order, so that the
expedited review procedure will not be applicable to those deci sions.
Mor eover, the ELC continues to object to the DOE's continuing failure
to provide the districts with adequate standards to guide their
preparation of budget and program proposals including, by inplication,
the potential effect on those proposals of the preschool curricul um
Framework to be conpleted by April 30, 2002.

The adequacy of district preschool funding for community care
providers is an issue that pervades the existing record and
appears likely to be a source of significant contention in
the future. Several certifications in this record allege, as
did Dr. Barnett’s, that "the DOE has again instructed
districts tolimt the level of funding provided to
communi ty- based prograns under contract with the district to
$4500 per child." The certification of Joan Ponessa dated
June 8, 2001 alleges that "the State has again [prescribed] a
pre-set per pupil funding anmount for community providers
[wWwth] no evidence that this pre-set amount will be
sufficient to enable community providers to provide preschool
at the Abbott quality standards.” In its brief to the Court,
the Association for Children of New Jersey asserts that
"system c inequity in funding exacerbates the problens faced
by community prograns in recruiting and retaining qualified
teachers,"” noting that "school districts are in a better
position than conmmunity providers to offer conpetitive
sal ari es and conprehensive benefits.” Acting Chief Judge
Masi n, comenting on the DOE' s approval of a reduction from
$5000 to $4500 per pupil in Paterson’s funding for four-year
ol ds attendi ng community provider prograns, expressed
skepticismover the DOE's denial that it had nmandated pre-set
funding of community providers irrespective of need:



However, since the reduction was to $4, 500, the
reducti on seens suspiciously to have been based on
sone pre-set DOE rate calculation. Again, if this is
true, a proposition that the DOE denies, no evidence
expl aining or justifying the adequacy of that rate
has been presented. If this is not true, how was the
$4,500 rate determ ned? In the face of a record

| acki ng i n explanation and docunents that are

i kewi se enpty, the appearance of the very
arbitrariness that troubled the Court in Abbott IV is
evi dent .

[CAL Initial Decision at 52.]

Despite the effort to facilitate adm nistrative review refl ected by
the Court’s October Order, the magni tude, conplexity, and cost

i nplications of preschool inplenentation virtually guarantee that, for
the short term disputes over funding, curriculum facilities, Head
Start, and other issues will arise and require pronpt and reliable
resolution. In my view, funding issues present the nost difficult
chal l enge for both the State and the Abbott districts. Al though Abbott
preschool prograns obviously nmust be adequately funded to be
effective, the issue of affordability cannot be overl ooked. Few if any
governnmental | y funded prograns can claimentitlenment to a bl ank check.
Accordingly, the need for responsibility, pragmatism and excepti onal
expertise is even nore acute in the resolution of funding issues, for
the benefit of the State as well as the districts. If the funding
decisions that result fromthe admnistrative and judicial review
process are too wide of the mark — either on the low or high end — the
future of high quality Abbott preschool progranms could be jeopardi zed.
A highly qualified Special Mster designated by this Court could offer
stability, uniformty, practicality, and reduced friction to the

di spute resolution process that to date has been virtually useless to
all parties.

In his landmark 1979 Harvard Law Review article entitled "The
Forns of Justice," Professor Oanen Fiss expl ained the val ue of

the Special Master in institutional litigation:
The renedi al phase in structural litigation is far
fromepisodic. It has a beginning, nmaybe a m ddl e,
but no end -- well, alnost no end. It involves a

| ong, continuous rel ationship between the judge and
the institution; it is concerned not wth the
enforcement of a renedy already given, but with the
giving or shaping of the renmedy itself. The task is
not to declare who is right or who is wong, not to
cal cul ate the anount of damages or to fornulate a
decree designed to stop sone discrete act. The task
is to renove the condition that threatens the



constitutional values. In sonme instances, where
deinstitutionalization is conceivable, as in the
mental health field, closing the institution my be a
vi abl e option. For the nost part, in cases involving
school s, prisons, welfare agencies, police
departnents, and housing authorities, for exanple,
that option is not available. Then the renedy

i nvol ves the court in nothing | ess than the

reorgani zati on of an ongoing institution, so as to
remove the threat it poses to constitutional val ues.
The court's jurisdiction will |last as long as the

t hreat persists.

Limtations on our know edge about organi zati onal
behavi or, coupled with the capacity of organizations
to adapt to the interventions by reestablishing
preexi sting power relationships, invariably result in
a series of interventions -- cycle after cycle of
supplenmental relief. A long term supervisory

rel ati onshi p devel ops between the judge and the
institution, for performance nust be nonitored, and
new strategies devised for nmaking certain that the
operation of the organization is kept within
constitutional bounds. The judge nay even create new
agencies -- once again the special master -- to
assist in these tasks. In doing so, he reflects

ei ther doubts about the capacity of the existing
parties to discharge these tasks or an awareness of

t he magni tude of these tasks.

[Oen M Fiss, The Suprene Court
1978 Term Foreword: The Forns of
Justice, 93 Harv. L. Rev. 1, 27-28
(1979) (enphasi s added). ]

Simlarly, in Southern Burlington County. N.A A C.P. v. Munt

Laurel Township, 92 N. J. 158 (1983), this Court expl ai ned
that in institutional litigation the appointnment of a special
master is not to be regarded as a victory for either side,
and that the master’s value lies in assisting all parties in
resolving their differences:

Wil e the appointnent of a master is discretionary,
we believe that such appointnent is desirable in many
cases where the court orders a revision of the | and
use regul ations, especially if that revision is
substantial. W do not view the appoi ntnment of a
master as punitive in the least; it is not designed
to settle scores with recalcitrant nunicipalities.
The point here is that we intend that the appoi ntnment
of masters be viewed by the court as a readily
avai |l abl e device, one to be liberally used. In our
view the master is of potential help to all



concerned: to the municipality, to the plaintiffs, to
the court and counsel. He or she is an expert, a
negotiator, a nmediator, and a catal yst--a person who
will help the municipality select fromthe

i nnuner abl e conbi nations of actions that could
satisfy the constitutional obligation, the one that

gi ves appropriate weight to the many conflicting
interests involved, the one that satisfies not only
the Constitution but, to sonme extent, the parties as
wel | .

[1d. at 282-83.]

This Court has a unique role in this late stage of the approximtely
thirty-year history of urban school litigation in New Jersey. At every
step of the long and arduous path | eading to fundi ng adequacy and
essential substantive educational reforms, this Court has been
required to act as the catal yst for urban school reform Successful

i npl enentation of preschool in the Abbott districts, to a degree that
wi |l assure that the youngest children in those districts enter

el ementary school at grade |level ready to learn, is anong the nost
vital and indi spensabl e conponents of that reformeffort. Continued

di vi si veness anong the community care providers, the districts, and
the State can delay unduly the attai nnent of a successful preschool
programfor all eligible Abbott three and four-year- olds. Confronted
with the disarray revealed by this record, the Court’s unwillingness
to ensure inplenentation of its judgnment mandating high quality
preschool in the Abbott districts by the designation of a Speci al
Mast er could be m sunderstood to signal a | ack of resolve and a
dilution of the determ nation, perseverance, and consistency that has
characterized the Court’s educational reformdecisions over the past

t hree decades. By declining to appoint a Special Master to assist al
parties in arriving at a uniform efficient, responsible, and cohesive
di spute resolution process, the Court risks perpetuating the high
degree of frustration, antagonism delay, and deficient inplenentation
that have plagued the State's efforts these past four years. Unwi lling
to take that risk, | respectfully dissent fromthe Court’s

di sposi tion.

SUPREME COURT OF NEW JERSEY

NO. M-1131 SEPTEMBER TERM 2000
ON APPEAL FROM
ON CERTIFICATION TO

ON MOTION in aid of litigants' rights from the judgments of this Court
RAYMOND ARTHUR ABBOTT, et al.,

Plaintiffs-Movants,

V.



FRED G. BURKE, et al.

Defendants-Respondents.

DECIDED Eebruary 21, 2002 Chief Justice Poritz PRESIDING

OPINION BY Chief Justice Poritz

CONCURRING/DISSENTING OPINION BY Justice LaVecchia

DISSENTING OPINION BY Justice Stein

CHECKLIST GRANTIN || CONCUR | GRANT
PART/ IN PART/
DENY IN DISSENT
PART IN PART
CHIEF JUSTICE PORITZ X
JUSTICE STEIN X
JUSTICE COLEMAN X
JUSTICE LONG X
JUSTICE VERNIERO
JUSTICE LaVECCHIA (X) X
JUSTICE ZAZZALI
TOTALS 4 1 1




