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Supreme Court of New Jersey
Hughes Justice Complex

25 Market Street

Trenton, NJ 08625

Re: Raymond Arthur Abbott, et al.
v. Fred G. Burke, et al.
Docket No. 42,170

Honorable Justices of the Supreme Court of New Jersey:
Please accept this letter brief, in lieu of a more formal

brief, on  behalf of amicus curiae New Jersey Education

Association (hereinafter NJEA) in response to the Defendantg’
motion seeking a determination by this Court regarding the
constitutionality of the recently enacted School Funding Reform
Act of 2008 (SFRA).
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LEGAT, ARGUMENT

THES COURT SHOULD DENY DEFENDANTS MOTION
O RELEVE THEM OF COMPL VING WITH THE
REMEDIAL MEASURES REQUIRED BY ABBOTT,
BECAUSE DEFENDANTS HAVE FAILED T E%@w%w A,
SUFFICIENT LEGAL OR FACTUAL BASIS THATY THOSE
MEASURES ARE NO LONGER RECUIRED,

Alarmingly, Defendants seek  an  order terminating the
remedial weasures mandated by this Court in Abbott v, Burke 153
W.oJ. 480 (193%8) (Abbott V), which Defendants allege are no

longer regquired.
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As detailed in Plaintiffs’ brief in opposition te the
Defendants’ wobtion, this Court has spent almogit four (4) decades
deliberating the issue of how to ensure that children in the
poorer urban districts of this State are actually receiving the
"thorough and efficient education” mandated by the New Jexrsey
Constitution. Puring this time, the State has enacted several
public school funding formulas which this Court subgequently

2

declared to be unconstitutional. Abbott . Burke, 119 NJ. 287

(1990) (Abbott II); 136 N.J. 444 (1994) (Abbott TIT); 149 N.J.
145 (1997) (Abbott 1V). In the Abbott 1V decisgion, this Court
ruled  that the regular education funding provigions of the
Comprehensive Educational Improvement and Financing Act of 1596
(CETFA) were unconstitutional as they applied to the poorer
urban districts, which have become known as “Abboltt districts.”
in doing so, it stressed the exigstence of unigue and seemingly

overwhelming disadvantages facing students in these districts,

such  ag  poverty, hunger, ungtable Family situations, poor

hes vl

lrug -abugse, viclence and Crime, and

acknowledged that those unfavorable conditions and societal ills

i

muast b overcome  in order for those students o achieve &
Chorough and efficient education. The Court thus held that the
Core Curriculum Content Standards - adopted by Che Departwent of

Education in May 1996 ag a primary component of CETFA

substantially defined the content of a thorough and efficient
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education for all New Jersey children, and remanded the matter
to the Superior Court for further proceedings to determine the
extra-educational needs of thege children.

This shift away from a focus on specific school funding
formulas and toward a standards-based education plan was further
emphasized when, Jjust 10 vears ago, thig Court igsued its

unanimous  landmark ruling in Abbott v. Burke, 153 N.J. 480

(1998) (Abbott V). Following the Court’s directive in Abbott
IV, this matter was remanded to the Superior Court, Chancery
Divigion, and agssigned to the Honorable Michael Pabrick King,

with the directive that he conduct hearings with the

Commigssioner of Education and all partiag, With the Court’s

approval, Judge King designated a Special Master to assist with

avidence,

the wremand proceedings and the review of

Following ewtensive testimony over twelve (12) hearing davg,

review of voluminous exhibitsg, experts’ reports, recommendations

by the Special Master, presentations by all parties, and several

visits to court-selected schools in one of the Abbott
Judge  King  dgsued & lengthy and comprehensgive  report. That

3

report, and the process leading to it

- S S 1
redodnired

by this Court in its Abbo evidentiary

record that was fully informed by the views and recommaendat Lons
of the Commisgioner of {he Department of Education, expert and

knowledgeable witnesses offered by both parties, and the Special
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Master, Most  importantly, the educatbional programs Lo be
implemented through these remedial measures comport
substantially with the statutory and regulatory policies that
define the constitutional thorough and efficient education.”
153 N.J. at 489-490.

Based upon that report, this Court mandated implenentation
of an unprecedented series of reforms and programs in the Abbott
districts to address the additional needs of those students and
ensure their academic success, and further reguired that a
process be established by which additional programs and services
funded by the State can be added if the need for same ic clearly
demonstrated. Those reformg included implementation  of
mandatory full-day kindergarten, and half-day high quality pre-
gschool  programs for 3 and 4 year olds (necesgary to  iuprove
language development in c¢hildren from low income  families and
cloge the gap in gschool readiness) .

Other remedies and programs mandated by this Court in
Abbott vV dnclude family support  teams in  elementary schools

(comprised of nur goclal worker,

parent liaison

o Y ¢

and  dnstructional  facilitvar o () aocial  and health

needs, a community services coordinator  in every middle and
secondary school for the purpose of indentifying student needs
and arvanging for community-based providers to furnigh essential

health and social services, school security and  violence
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prevention programs, enhanced access to technology, alternative
schools or comparable education programs where necessary or
appropriate to assist with dropout prevention, school-to-work
and college-transition programs, and limitations on class sizes.
In directing the iwmplementation of thege programs  in the
Abbott districts, this Court noted that,
“Lheginning as early as Abbott LI, we have gtressed
the importance of having the particularized needs of
these children drive the determination of what
programs should bhe developed... The provision of
supplemental programs  involving necessary services
should not be detached fFfrom the actual needs of
individual Abbott schools and districts.”
153 N.J. at 511, Thus, with regard to each of these mandated
supplemental programg and remedies, this Court recognized that
the need for these programs may vary from school to school, and
held that Jdndividual Abbott schools or districts have the right
to  Trequest supplemental programs and the Commigsioner of
Education wust authorize the requested programs that are based
upon  demonstrated need and, in turn, secure or provide the

necessary funding for thoge programs.

Final

Vothis Court also recognized that these

mandated programs may not be sufficient to close the achievement

gap, and it granted Abbott districts the right, “hasesd upon

demonstrated need, to request the

sOUYCes necessary to enable
them to provide on-gite social services that either are not

available within the surrounding community  or  fhat cannot
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effectively and efficiently be provided off-site.” 153 N.J. at
513. Those supplemental programs wmay include the following
types of gervices: on-site health and social gcervice c¢linics,
instructionally based after-school and summer school programs,
and enhanced nutrition programs.

Pefendants allege in their motion papers that the newly
enacted School Funding Reform Act of 2008 {SFRA), which will
begin to govern digtribution of State »id during the 2008-2009
school  vyear, provides sufficient financial support  for a
thorough and efficient system of education for all public gchool
students throughout the State of New Jersaey, Defendantg
therefore seek an order from this Court absolving them of
further compliance with Abbott’'s remedial measures. Defendants
do not, however, provide any demonstrabl evidence that the
aforementioned baseline programs and reforms mandated by Abbott
Vo oare no longer needed. Nor have they provided any evidence of

the new funding fFformula’s impact on the ability of current

Cs to maintain existing programs that

1

Lo o be sucocessful o in v

student achievement and in closing

N}

achlevemant gaps. In fact, there does nob arpear

D8 arny

Lem under the naw Fund formula whereby Abbott districts
may exercise the absolute right granted to them by thig Court to

4 2

apply Lo the State Ffor additional fundi ing Lor programs and/or

facilities based upon the particularized and demonstrated needs
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oI their students and schools. Abgent  any such procedure,
undoubtedly, Abbott districts will be forced to eliminate
programs, sgervices and gtaff which are wvital to ensuring that
students in these districts receive the thorough and efficient
education which this State’s constitution and the Abbott
decisions mandate that they receive.

In sum, Abbott districts have experienced remarkable
educational gains over the past decade degpite continuing poor
social conditions such as high poverty rates, high crime rategy
and erratic community support, ag well as numerous attempts by
defendants to  delay or discontinue implementation of the
programs and reforms mandated by Abbott V. Although there is
continued progress to be made in  these districts, it is
inconceivable to expect that any of these Abboltt remedics and
ProOgrams would tmmediately ragolve thage wroblems,
Nevertheless, these supplemental programg continue to be vieal
to the elimination of learning digadvantages and the lmprovement

in Fh

PR L.l i

f=
b

o academic achievement levels among students

districts. Any  elfort Lo  dmprove education  and  student

auhievement  in  such stabllity for program

plapning and dwnplementation over an extended period of time.

Abgent any demonstrable evidence from the defendants that the

programs and reforms mandated by AbbolLt V are no longer needed,
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any order eliminating such programs and reforms at

would certainly be premature.
CONCLUSION
For the above reasons, this Court ashould
Defendants’ wmotion.
Regpectiully subwmitted,

ZAZZALI, FAGELLA, NOWARK,
KLEINBAUM & FRTEDMAN,

Attorneys for New Jersgey

Bducation Agssociation
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