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PRELIMINARY STATEMENT

For several decades, this Court has looked +o the
legislative and executive hranches of government to provide a
comprehensive response Lo the educational needs of disadvantaged

children in our State, intervening only upon a clear s

response had not been forthcoming.

of the School Punding

Reform Aot of 2008 (9)

other branches of government have now Tulfilled fheir
constitutional obligation, not only to scheol children in eletelt
urban distvicts but to all school children.

The SEFRA provides a new standard of educational adegu;

and equity for the entire State, with the resour

being directed

based on the needs of the children. Moreover

all

with  Thigh concentrations of  at-

i

. high-poverty districts, with Lhe abilitv
Iq -4 . Yy 7 R

the programs and services previously SUPPO

ed only in the Abbott
districts. Moreover, the SFRA and its implementing regulations

require that key Abbott programs, such as inken

and high-quality preschool, be provided in

Ihe Bducation Law Center (RLC) lanores the gignificant

fiscal resources that the SFRA provides to the Abbobl dislri

well as the expansion of equity that it provides to high-poverty

districts. Instead, the ELC focuses on maintaining the “status” of

being an Abbott district and the previous remedial orders that the



Court found necessary for Abbott dislricts based on findings of

-

ineguity in prior funding formulas.
The SFRA, however, is not aboulb the designation or do-

L A

designa

i3

don of "Abbott districts” or the provision of “remadies

those dist

ineivudes aducational resonrces for

high concentrations of poverty within the

SERA, by design, continues to provide

resources o L

Lively characte

tring aids in the SEFRA as

THommula” or “off-formula? aids, argues that the Abbobti districts

are being significantly underfunded in 2008-2009 and that

tormula s local fair

by e e Eps E R -
SHare provisions or

Aphott distric

o by oo 2 oy PR ey - P - L b R T TIL e
that can nob be met by the local baxpa vers.  That

inaccurate,

114 Abbotl districts will recaive more Lhan

<% increase in State aid over 2007-2008. The average “per pupil

at 68 .26

i Z2008-2009% will

.an dncrease of $918 per pupil over 2007-2008. Overall

Sttate aid to Abbott distric

under the SFRA is S4.679 bili

increase of $241 miliion over 2007-2008. Additionally, the SFRA

has specific provisions e.q. Adjustment Aild and Educational
& F ) 5 J



Adequacy Aid, that assist in filling the gap between the Abbott

districts’ local fair share and their local levy so that no Abbott

district has to dramatically incre tocal levy but may do so

incrementally over Cime.

in oshaort, Elhes

with the Commissioner’s implementing reguiations, can replace or

Tine those that have nob me L the needs of L

by
LN S

loun menltoring and accouncabi

provide

student schievemant and the

iant use of State funds.

Feot on

to deny the

legislative and

ant it nor should it upset the strong presumpl of validity to
be acoorded

the SFRA ig




SUPPLEMENTAL STATEMENT OF THE CASE

The State relies upon the facts and procedural history
set forth in the Statement of the Case in its moving brief, as
supplemented herein,

since the State’s applicati Lo the Court in Mavach 2008,

all of the Abbott ot 2008-70 ith Lhe exception of

one, were

and Approyvaed the provi

the SFRA.Y All of the Abbort oudgets reflect an increase in State

aid over 2007-2008. The incresses in State ald range from a

rnerease in Pemberton o a 26.2% increase in Hoboken.

Supplemental Lerlification, Exhihir B Moreover. fthe budgets

1

include high-gusl ity early childhood programs as approved by the

Department consistent Che Court’ s order in Abboti v. Burke,

131 {Rbbott ¥) thar, for the Lirst time, are

stream -- Preschool Tducation Adld.

o date, Camden has not submitied an approvable, bhalanced
budget to the Department of Education. Sge  Supplemental
Certification of Rather Atitwood (Attwood Suppiemental
Certification), 93. The district has not accepted suggestions by
the Department and  the State~appointed  fiscal
approprialte reallocations and efficiencies that would vield a
balanced budget, and has missed several promised deadlines for the

submission of a balanced budgel to the Department. As a result of
the district’s actions, a discretionary spending freeze has been
directed by the Department and the Fiscal monitor has been
authorized to veto any discre 2tionary spending approved by the board
until such time as the budget is submitted and approved. Id. at
Exhibit A.

monitor  for

=Y



in addition to the aid categories specifically provided
for in the SFRA, the Goverror’s budget alsc included additional aid
to address increased payments that districts may need Lo provide to

charter schools. New Jersey State RBudaet Y 20082009 at D-104.

r, his budget includ

mlilion in transition aid for

ning new schood

he SFPRA also includes a required minimum tax levy. ALl

L

ing Abbott districts. had o, at

minimum,

maintain the local levy from the prior year or raise the local fair

share

re, whichevyer

less. NLJ.S.7 =5 {bh) . Moreover, seven

Abbotl di

eligible

Adeguacy Ald

those with budgets under

were failling

municipally overburdened, and, therefore, were required to raise

their levies peyond the prior vear’s levy by a

{(2).% OFf the remaining 24 Abbott di
i}

Co )

16 raised their local levy Lo the 4% tax levy cap or bevond, fwo

raised thelr loce

Levy by siightly less than the 4% tax levy cap

and six did not ralse

cal levy beyond the minimum required

“Tor BEAA eligible districts that are municipally overburdaened,

the required tax levy for 2007-08, 2009-10 and 2010-11 is 4%,

N.J. 5. A, 18A:7F-58(b) (2). For EAA eligible districts that are not
municipally ovarburdened, the required leocal Levy increase is 6%,
8% and 10% for 2007-08, 2009-10 and 2010~11 respectively. Ibid.

zee also Attwood Supnlemental Certification, 913.




tocal levy.? Attwood Supplemental Certifi

D,

e

.cation, Exhibi

fwenty~seven of the Abbott districts had their budgets

approved py the wvolters or the Board of School

remaining  four districts where Uhe budget

tune Township, Sale

City and Phillipsburg —- 1

pursuant

no reduction to the budgets were made. in the other two districts

Neptune and Salem City, dnsignificant reductions wore mad

4000 Supplemental

Lo the Commd tooappeal

The Commissioner has also oromulgated program red

that reguire districts ro maintain and/or implement core Literacy

reforms for all “high neea” dlstricis,

hose

Lhat  are performing below expe iLions on State a ssmant s .

supplemental Certification of

(Davy  Supplemental

Leation), Bxhibit A,

2007, ¢, 260, 883 (providing

Lhe Commissionsr

authority to promulgate regulations that are

“One

S Glovcester Citvy, received  anp automatic
tax levy cap permitting il to increasse its levy
than 4%, Additionally, two districts, Millville

adiustment

by g

and Phillipsburg, sought and were granted waivers of the permitted
Lax levy cap to permit local levy increases of 11.23% and 7.62%
respectively. Altwood Supplemental Certification, Exhibit D.

G



effective upon filing with the Office of Adminlstrative Law). The
regulations also codify program requirements for districts with
high concentrations of poverty. These requirements include class

size limitations for various grade levels. Ravy  Supplemental

Fa.

D prom

ing Presc

i

'

e

A Regulatl

tons applicabl

ATy bye 4
Ao

-

the many othey distri

L1 o benefit from the expansion of

preschool prog:

¥ H ams under the SFRA,

vaegulations will include

the high-gquality standar

incorpor

previously in Abbott

preschool o

ulalions, including the reguirements For a cerlified

Teacher and an alde

every 15 students, a full-day, full-vear

Drogram (180 davs), a e

search-based, compret

curriculum and assessment, a seamless Cransition from program

through third grade and a continuous avaluation and

ovemnani

process.  Davy Supplemental Certification, H973-74

-~



LEGAL ARGUMENT

POINT I
THES  COURT  CAN  AND  SHOULD DETERMINE  THE
CONSTITUTIONAL VALIDITY OF THE SFRA

seaeks o determina

el Although b

I8 somne

Drioy deod

sionsg of

supervisory authoriiby it

exercisad

area for decades,

the Court should assume jurisdiction and grant the State’ = motion.

s oargun

~

the abtlity of this Court to address fhis lmportant

precedent wonere the Court

of & school Funding rmuia.

I'n Robinson v, Cahili, 69

SR R

449 {1976}

s Y] PO
asred, in

o veview the

S it

inat

Pl

School Education Act of 1074,

Immediatel foliowing
| g

... passage [of the
Public School Bducation Act of 1975%] motions

fe)



were addressed to this Court by a number of
different parties in the cause.... We
hesitated to entertain the motions. No lower
court determination of this underlying issue
was before wvs for review; the parties had had
no opportunity to avail themselves of an
evidentiary hearing at which a record could be

made; a judgment by us might savour somewhat

an advisory opinion. These consider:

be outweigh
a speady
the enact
; RATE

I Lo R N ‘7 e
WOoOULG ne  possiblie -~ and if

desirable - to decide at once
statute, on its

did or
constituvtional reguirements.

169 N.J. 449,

(eriginal emphasis)

Lhe L1975

went O e iy

Fformula would demonstrale wherher it Was

Ao H

‘e or whether further adiustments

at 455 ;o4 66 ; 167 .

A similar approach should bhe taken

iltigation over Abbott remedies and Abbol b

1

ld take the opportunityv to resolve gquickly the facial

ol Tha SEFRA. Whether further adius

tments and modificat

neaded can be determined over time and with actusl SR

indeed, the SFRA calls for such an experience-based review avery

Enree vears. N.J.S.A, LBATF-46 (k). The ELC's arguments that the



Court should decline to exercise jurisdiction is again “outweighed

by the desirability of reaching a speedy decision” on this

critical

issue.

10



POINT 1T

THE S5TRA IS ENTITLED TO A STRONG PRESUMPTION
QF CONSTITUTIONALITY

It is well established that an act of the Legislature

h

With it a strong presumption of constitur:

oHeTC

‘has alwavs heen

A

With & deep awar

¢l enactment

e considered actior

2E popularly electe representativeas., 7

=
=,
.
i
&
-
e
g\
fan)

SRorts & Ixposition Auth.

covdanoo

challe

I

Gaviglia v. Roval Tours of BAmerica,

9

3

Despite

$ arguments Lo Lhe contrary,



the SERA is entitled to this strong presumption of
constitutionality.
The RELC argues, based on an unpublished trial court

that net onlv is ithe SFRA denied a

N.AAC. P, v, Mounlt Laurel,

fducation Act  (QEA) was const:

Abbott v, Burke, Dkbt. No.

T OO0 T T b o e e Iy Ty o e S T - . oy s g
379818 (N, T, Super ., Che Ddwv, 1999 ar w0 hig Court, however,

i

~
-
o7
9]
S
-
o
9]
g

this  holdinag

subsequently

Tunding cases and

its view of

Lo Abbott TI7, the Court was silent as

arded 2

al court’s sssessme

cive enaciment in Light of prior

however,

L Abbott v, Burke, 149 ModJ. 145

drmed the longstanding

L e em iy e o e o} P A
Lssue anda yvoeat’

q
B
i
2
[0
iy
o
4
ja53
A
o
=
0l
P
0]
Ui
-
&
[
—
e
.
o
p
{

tLC in response Lo the
Ciled on bhehalf of the

UPhY refers Lo the brief filed by the
State’s motion. “Sh"” refers to the brier
state in support of its Motion.



orinciples of deference with regard to actions by the other
branches of government.

[Als a legislative enactment,
entitled to a presumption of validity. 1 re
C.V. 5. y Mayne, 116 N.J. 490, 497, 5@]
A z2d 1160 (1989}, i

110

1 836

depart from the

Fforded to ithe

croduct of

Pld, at 1747

i Jd

Moreover, in

23 and their land use ordinances, nob a leglsla

anch of goverpmsa

A " Y
WAYETT 1

any presumpiion of

cutdionality and shi

proct. 92 N.oJ. et 198~99.  In that very case,

the other bhranches of

its willingness to defer to those actions. 67

note thet there has been some lag

We look forward fo more. ... Our deference o

and execullve 17

e omore substantis

L, osimilar to the s ation in school Tunding, the Courl was

clear that Jegid

rather Lhan judicial, action was the

preferred route. id. at 213-214 (M“In the absence of legisiative



and  executive help, we must give meaning to the constitutional
doctrine ... through our own devices, even if they are relatively

less suitable.”) . see also Hills Dev. Co. v. Bernards To. in

i 103 NLJL 1, 21 (1986) (noting that vindication of

b

passage of the

Housing Aot . The Court

represent “an unprecedent

ceglslature o face the

1

decisions by this Court” and beld Lhafr

LETOTH nee’” was “owed

traordinary legislat i

begislature reiative to this

Thus, the Courtl,

decrees, has remained

maintain the delicate interrelation

i government . See, ©.4d., Abbott 117

{("This Court will not, and

not, assume any part’” of “the

This

Gary’ s

deference to  its co-equal  branches  and

ssumption  of

constitutional validity accorded to legislative enactments. Abbe

Ty {(“we believe

14



separation of powers requires us to defer to the Board’'s, the
Commissioner’s, and the legislative Judgment ... Given the

consequences,; a conclusion of constitutional defliciency cannol hang

[y “hread, it must v Y. Here,

st oon gra

L \j



POINT 1171

THE SFRA  ENSURES  THAT  ALL HIGH-POVERTY
DISTRICTS HAVE THE LEVEL OF RESOQURCES
NECESSARY TO PROVIDE A THOROUGH AND EFFICIENT
EDUCATION THERERY MAK" (5 THE ABBOTT
DESIGNATION AND THE ASSOCiATED COURT-0O ROERED
REMEDIES GRSOLETE.

aecomplished what had lor

a school F Hng formula that snsures all o

wrluding  those  in poor  urban

Cpportunity to receive a thorough and

iclent education. T

acoompl:

s goal by focusing on children r

certain distriots

5, using New Jersey educators and stakeholders

identi fice

of needed resources, and relying on ir

depend

=l advice ana

he SIRA funding provisions, in

contunctior

iculum Content

Liity measures set forth in detaill in the

s motlion b

orovide The comprebensive s = o educ
i : ¥

that our Const i

tion requires.

Accordingly, the

remaedies that this Court determined ware necessarvy to address the

e

f‘\

s of children in poor

formaoias

stion of thoss

Lions of at-risk

children is no longer




AL The PJIP Process Was an Appropriate Means of
Petermining the Resources Needed to Address
Lhe Special Disadvantages of At-Risk Children

The precess used to identify the resources that schools

and districts need to provide children with the opportunity

.+

State standarvds 19 a

Tished me deve Lopinag

forrmula

analyzing education systems and policies for more than 20

has worked with numerons

das on nanels of

e standards, working with

crsey was fundamentally

7

the process used in

flawed thereby undermining the of the SIFRA.

specificelly, Dr. Goertz alleg

WL

flavws

the foilowing



process: (1) DOE participation in the initial panel that likely
impacted the results: {27 insufficient representation by school-

level personnel and Abbott districts on the panels; ({3) lack of

I3

gquidance on Abbott remedies and Abbott students

needs; and {4) the

Dassage of time since

Lhe panels convened in

of Margarvet

although not typical, the consultants

comfortable using

Department  staff  Ffor the Firslt round panel,”

LA

abion, The consultants found the indi-

Lo have axperience working

for that panel to be welli-qualified

in different size district

and  schools throughout the Stabe.

round  panel

N

resources which 1s subject o rveview a3

manels,

in o the final PJP models were  somehow

by use  of  DOR

personnel is simply not credible.

Az to the criticism that the make-up of the second and

thivd round panels did not include sufficient numbe

tevel personnel, the  censultants identified the types of

“Another atypical aspect of the PJP process in New Jersey was
the inclusion of advocacy groups, including the FELC, on the second
round panels, See Silverstein Certification, 917. The ELC,
however, has not jidentified that as a flaw in the process.

g



individuals required for the panels and, in faclt, at least 12 of

the 40 second round Professional Judgment. Panel Invitees were in

positions al the school level. Silverstein Certification, 176;

(nine principals, two

Although the

Silverstein O

ctbification, 973, Morecver, as the

was looking at

igsue

ob school-level personnel on that

renraesarn La

the second and ©

of 40

257 in fact, the Professional Judgment

for the second and third rounds includes a ¢

from Abbott districte

whole achool

e - £ Ty e yer g e am r g ]
Sy one from Paterson and

Long Branch, a supervisor of

land, a principail

from Jersey City and a director from

vington - and the LKLOC.



Abid.  The third round includes three participants from Abbott

districts out of eight members - superintendents from borh

Amboy and Harrison and & school business administrator

Id. at a-1. Thus, the needs and interests of

the needs of Abbottr childrern

being  undertaken by the

signed to address the failinos o

goal was to develop a funding

regardlaess of where thoy o

world have the

naeas

"
oy

Detweer

e convening of the

made the rvesource models developed by the panels “out of date,”

Goerts Certification, 956(d). To the extent that there were any

20



changes in the performance standards provided to the panel members,
those changes were minor in nature and would be unlikely to have

effected the resource identification.® Moreover, as My

Lol

steln points out, repealting the entire process whenever a

s omade in riormance standards

Cert

Moreover any possible process issues did

validity of the resources identified. (Giwran fa

and the resour models after

Cost of hducation in Decenbaer

of three ey Sl e o

ivoe models

, with partlcular fococus on fhe of A koand
Limited i ish proficient students. While those experts did note

some of the same process issues Lhat Dr. Goer:

"Contr

ary Lo Dr, Goertz suggesbion, pane’

s & owere provided
with the late of  the preoposed revised CCCS. Davy
er

Certification, 99. Thus, while the adopted 2004 CCCS were bet

e

written and sequenced, the content was substantial
wrovided to the panelists, Davy

i supplemental Cert
Additionaliy, the panelists were provided with proficiency
Lthe State asscssments, along with graduation, school day and sc
year requirements. Repori on the Cost of hducation at 8; Apper

4. While some adjustments have been made Fo proficiency rates for

State assessments and graduation regquirements, the changes were
minor. Davy Supplemental Ceriification, 916.

‘It should be noted that Dr. Goerltyz, in several instances,
mrscharacterizes the findings and conclusions of the axpert
panelists. For example, in paragraph 56(a) of her certification,

21



expressed general support for the recommendations in the Repo

Bavy Certification, Fxhibit FE (Final Expert Repart) at 15,

Importantly, where the experts identified deficiencies, the SEFRA

ressed those deficiencies. Shoat 27-29. hs Dr. Odden notad

in the Final

R
SR

Dy the rasulrs.

Morocover, Do, Picus

Chat one of he

vly problemar

Lt was “only given to stakeholders for reaction.

statement inaccurate in that the g

Mot

eholders were 1

iiverstein

A

in his report that

whatever changes  Lhey thought  approp:

Late, se@
8 ification, 919, but Dr. Picus never suggesis
the stakeholders’ role was that limited. in par
Yz quotes  from  Dr.  Odden’s
Gdden

added) | n f

rt bhut leasves  our

(f-}:

Introductory
Odden Report
he i

IBLONS,

“hat  the resource  mod minay

Stments.

iy

in paragraph 56(d), Goertz’s language

al Dr. Pilcus thought the anges in the
environment since carly 2003 “ocould significantly impa 3
neads, DI, Picus, however, does not draw that conclusion in
report and the findings of his report, as well as the ot
experts, as Lo the adeguacy o the resource model suggest
otherwise.

appears Lo sugge
)

rr




through

and

premise

their educational needs may reguire additi

R P
PR S N

1 formula should ensur

Piclent education regardie

i

5 ol particular importance for at-ri

Because of New Jersey’s ilong time commitment
Lo education funding, finding large amounts of
additional resources for schools may not be
the major problem facing the stale’s education
community., instead the issue wmay be
determining how to best use the resources in
nlace to dramatically improve student
Both the PJF and the BB models

suppoerted or rescarch hased

that proce The

Eunding

achool  diat

ey individual

children,

that are nolt successful

same time helps disvric

roving student

allocate

have

. .
nas now ot d

5. The

Districts

[ e -
DRV LICes

Programs
YV, Making a

Districts

Separate Designation for Abbott
Neither Desirable Nor Necessary,

A Tundamentsl premd

chiidr

onal resources,

the varicus

set forth In detail

[SEY!

T S T
LSO QCComplisn Thiis

where



At-risk children residing in Abboltl districts have seen
an infusion of funds for close to two decades that have permitted
those districts to provide additional programs and services

designed to meet the special needs of these children. See

Ratherine Attwood (Altwood

and L. Meanwhile, at-—ri

similavly high conce

a similar increase in resouroe

Reock, Jr. {Reock Certification), 97,

sources in these

By ensuring figoal
By ensuring {fiscal
districts sufficient o provide  {the

Court identified in Abbott V and to meel

students, and by continuing o SURDOTT

1

Lhe high Abbott districts, the

ol Discal resources in o+

SIRA bas eliminated the need for a special designation f

‘Reock concludes that “the primary reascn the need in GO0

£

noen-Abbott distri 5 18 now acube” is the failure of the State to
fully fund the CETFA formula and not due Lo the additional aid
provided to the Abbott districts beyond that which CEIFA would have

1

generated. Reock Certification, 9.

In reaching that conclusion,

& to consider the fiscal realiti
Limitations on its budget. Onge
required Lo provide bLhe extraordinary increases in funding o

however, Reoclk Faj

Lhe State

and the consequent

Abbott districis for aid categories not included within CEIFA
20072008, almost $2 billion in parity aid, preschool expansion
and supplemental funding), the fiscal resources were simply not
available to provide the remaining school districts with the
increases in State aid that CELFA would have otherwise provided.
2ee  Abtweod Certification, FExhibits B, C and Dy Artwood
Supplemental Certification, 929.




districts.
The ELC views the elimination of the Abboti designation
in the SFRA as lgnoring the continuing high levels of poverly and

Low levels of achievemeni in these distrs

That 1s simply not

that those cond

additional resources

necads of students in

have  cone: ions  of  at-risk

Sunppleman

Cerbifio

nas recognized the need for additional

the State Board in Bacon v, New Jersey Dept . of

MNos., 53-3/984A

the  Abbott
st by distr

ik

that elimination

_ Goertz suggs b
designation can only be accomplished by a

roner I
413

t i
review of the factors set forth by former Commig brera in

in oJune 2005, Goerty Certifi

a report

distiric

cegory of
STRA
, Lhe Librer:
aciliti

oL 3]

na dnd
from  this  as¢

¥

Darate

contenmplated by the Libreva report; rather, the

report

Construction

need Lor thab separate category.  Moreover
issued pursuant o the ; '
ing Act, NLJ.S. A, s84g., and, for purposes of that
Act, all of the Abbott districts remain a separate group, albelt
named  SDA - Districts, entitled to 100% funding of approved
facilities construction. M, J.8. A, 18A:7G-2 (definition of ™“sbha
District”); N.J.S.A. 18A:7G-5{k).

al ok

25



3/98M-53-3/98p, 53-3/98R~53~3/98T), that certain “Bacon districrs”

were comparable to the Abbott districls and deserved

Creatment with regard to fiscal resources 10 Walters Certificati

cxbhibit AL The FLC made simllar arguments before bhe Appe

Lwood Supplemental Certd

recal

ring aid incr

PE o simply onor

model provs

sulficiont resocurces

prograns and servicesn

STRA provy

additional fiscsl resources Lo

he “Eacon distric

al, Clavion,
Commercial, lgg Harbor
La

Lakehurst

2vicod, Lawrence (Cumberland County), Little Bgg Harbor, Maur
River, Ocean Township (Ocean County), Quinton, Upper
Wallington and Woodnine. Ses Bacon v,

00 (App. Div., 2008).

Woodbine  Township, Township,
Township, Leeld Township and bgg !

and educational

of Michael 5 (Maliers
Aat 22-24.  In dts bri the Appellste
Division, the ELC argued that, if the Appellate Division affirmed
the factual findings of the State Board, the remedial framework of
Abbott IV and Abbott Vo oshould apply to all 16 Bacon districts.

Walters Certification, Exhibit B at 6.
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district needs. see  Pavy  Certification, 929 and BExhibit H

1

{demonstrating that the enhanced PJP model has sufficient resources

to provide the Yo oremedies, with educaticnal resources Lo

30, 74-75. More significantly, by providing

ol at-risk punils at 40% or higher), the number of

=T from  those

_\
L
J

—
'
o5

.o LU recomnenced

sonocl districts with

£

maeat the chvi ldren,

This Court, within the context of CRIFA, nreviously

Abboit

@Rpf@ﬂﬁ@d ConCeal

N over providing

3

districts to meet the special needs of their student in CLRIEA,

demonstrably effective program aid (DEPR) provided a specific per



pupil amount to schools with moderate (20%-40%) or high (above 40%)
concentrations of low-income students. il DEPA could bhe used to
Support programs off a list developed by the Department, including

H

alternative schools, community schools, class size reduc

and wicleo

before school/after school programs.

at LHT.

e Court found that CRIFA had not

repupil oamounits and that

Uhe amount s

T oo b Rven e e e E e s pe e o ot e o o o b s
O COvery wne cost o ob the rodyams unat

qualified

Moreove

ne study on

Wwification of the programmatic needs of these students had bean

at THZ. Thus, bthe Court

conaluding that this "] lexil does not

at the most needed programs will be included in the menu, or that

per-pupll amount was 5300

modoerate

Condc

N.oJ. 5 A,
5404 and

per pupil for each student in schools with moderate and hig

concentrations, respe

it rat

lons. Form
IBACTP-18, Tnilated to 2008-2009, those amounts would be

e s
BH777

.

it

ively. Attwood Supplemental Certilication,
#25. In comparison, the SFRA provides between 34,535 per pupil for
cach at-risk student in a district with a 20% concentraticn of at-
rtisk students and up to $6,435 per pupil for each at-risk student
in districts with a concentration of 603 or higher at-risk
students. Davy Certification, Exhibit G at Appendix C.

28



the money provided by DEPA will he sufficient to implement the

needed programs.”  Ibic

Within the context of the SFRA, the Courlt's concerns have

o

all beern addressed. Borh

and the PJP process identify ihe

for the at-risk amount under SFRA is not only dizclosed and

enhanced

Tiscal resources

T he

h o

literacy programs

and secondary eduacs

Davy Supplemsr

ble  to make the Necassary

improvements in stud

e
o
™

performance will face additional guidance

and possib

the Department as a result of the

accountabhi’

st ons in he SERA and orher statbi

provisions,
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. The Funding Provisions of the SFRA Assure
Abbott District Fxpenditures Sufficient
to bnable Students in Those Districts to
Achieve the CCCS,

As more fully addressed in Lhe State’s

motion, the funding pro

i)
i
el

E Tor Z2008-72009 rancoe

)
Cenounrees De

]
e
PN
T
oy

AR prodyrams an ooservices

and o mest particularized ol aiucden
By Lo the 3FRA into an oubdated model of
completely  separate  categories of “regular  education”’ and

R

supplemen

prograns” a;

d by danorir

provide substantial

districis, the LLO concludes thalty the Abbott dis

4

unable to meet the educational needs of their students, However,

when the SFRA is viewed as a whole, it is clear that the LO's



conclusion is erroneous.

this Court directed that poor urban

scal resources supstentially eguivalent to

the average resources

the

v, Burke, 153

Lo osnsure i

miate aduoc

a2 The Commi

reviewing the SFRA, the Court should

availlable to these dist

rlots, In

ing so, i

[



the resources are sufficient to meet the educational neaeds of the
students.
In 2008-2009, students in the Abbott districts will he

e

supported by an average spending per pupil of 517

wending in the 1 oand

LU RN Pl S SR W . a Fe el e e Y an
il oUarte’ s Mot ion Byl

the special disadvan es of poor urban students

N . I F . Y s 3
ovide those s hieve ihe

cudents wich the opportuntity Lo

andards., Sy

base per pupili amount andg

&}

-

A Dase level for non-d wntaged sy Tho Court
RS S

“The base cost per pupll in the amount

necessary Lo To o oan

a thorough afficient educatic
elementary ] any disac
ted Lo 2008-2009

COst o under the SFRA 1s

Thase cost? in

the SFRA and,
less, concludes

4% appli

tike AL must be unconstitution
"Cf p

I'to the Abbolt districts, Ph at 43-44. Again, the F
fuses o view the SFRA in its entirety thereby discounting the
enormous increase in oither ald categories under SFRA, as compared
to CEIFA, for students in +he Abbott districts and other high
poverty districts. Attwood Supplemental Certification, 9425

(comparing CEIFA per pupil resources to SFRA per pupll resources
for an elementary at-risk student) .
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ordered the parity remedy Lo provide sufficient funding to enable
Plaintiffs to achieve the Core Curriculum Content Standards.” Db

at 13, Accordingly, in reviewing the constitutionality of the

SFRA, the Court should consider all funding categories designed to

minimize the substantial amount of

ue belng provided to bl

ty determining certain s

R

Tolf Formula” and therefore

wl the comparisons

Wyns,

Aciiuslment

Aid - thereby making all of those Comp:

Supplemental

Mxhibi

= e ey
o Lo TG

il ¢ of  the Wyns

.

- O S .. 1 . . -1 1 . g S i ] TN e e o o . g | g s PR T
certilication  and BExhil of the Attweod Supplemental

demonstr:

8, Lhe Abbolt districts’ budges

i

Than S205 million bhetween

than decreasing by $447 million as suggested by Mr. Wyns,

136, Moreover, State aid as a percentage of the

Abbott K-12 budgets remained the same in 2008-2000 as in 2007-2008,



i B6% At 3 ' R
_________ P B6% . Attwood supplemental Certification, Fxhibit

Wl

funding

[N

Fal -
Tacea,

school

Bt b ) g . ‘
Furchermore, Mr. Wyns is erronecus in his suggestion ©

h

el Yo B
SFRA declares” that S447 miild Abbo ;
eclares” that $447 million of Abbot+ spending in 2007

Texcessive

arndl

not

necessary  to provide

The di

Droces

95

[
)
v

@ssential . The SIFRA,

P
RS
cnild enrolled in

srade configurations

ol the supplemer

repupll bhasis;

Lot funds

sactvant

Llment

S oy ] oy 3y b I - - . :
Lypes and numbers/sizes of schools in the Abbott district

Lad
=




do not change that fact

Customizing a funding formula based on how local schocl

districts decide (o configure their schools ralther than on o)

needs of children is inconasiste

Lo

Ralther, The apoprop

encouraging the efficient Lt o pubs

Furthermore

e the RO s L
s~ = P i’ T oy F
Li TG L U SOV COowihie o1

netwaen Lhose two models, Lhe Sltate chose

of most

s Moreover, the

disadvantages facing Abbott :ts o and othe

districts were the reason that both at-risik aid and Secu




were established on a sliding scale.
The SFRA is extraordinarily sensitive to the additional

needs of children in high-poverty districts. The SFRA has not only

identified and rostoed oul the additional resources needed for at-

ldren but has enhanced Phose resources on a sliding

zasad  the additional

ity

by using a sliding scale based on conc

ity Al Thus, unlike CE

" Ser e e
the SFPRA does not

Rather, it Lrpto acoount

environment  in  high poverty

SV

to address those unigue

remedy and

no longer nec

ary under Dhe



POINT 1V

THE SFRA AND I7S IMPLEMENTING REGULATTIONS WT[L
ENSURE  THE  CONTINUATION OF HJGH QUALTTY
PRESCHOOL PROGRAMS IN THE ABBOTT DISTRICTS f\Plf}
SIGNIFTCANTLY BXPAND THESE PROGRAMS IN OTHFR
HIGH-POVERTY DISTRICTS.

L [ D TS o
The SPRA ovrovides

rrcal aid for the

uaelity, full-day

and all CD

P E
Lot

of 40% or higher.

ali at-risk students, regardless of

districlt, be offered -

o

rogram.  Abbotit dis

Lets’ early childhood programs will see no

change in qua.

Or scope under theo ¥

Mon-Abbott districts

mesting these criteria will be veouired to phase-in tTheir program

a period of six

- 2008-2009, the programs will run consis
Lidhood plans and budgels approved by the Deparbtment on Januarny

2008, One district, Blizabeth, filed an appeal of the decision
to The Commissioner In accordance with the ox ¥xpedited hearing
x(no4= le in the Agggf'kﬁ, an administrative heari
an initial decision was entered.

Carly

g was conduct

ssionar  rav
on April 271, /ﬂﬂh
Davy cupplenen
now pendino in
Llcation, Dxzhibit D.

rooand  dssued a  fing
Lhe Departmenia]

Certifice
Appe

chibit O, That 31
Tlate Division. Davy Supplemental

For BCUPA districts Lhat will now have additional resourcos
Lo expand existing programs, the Department has provided gquidance
and support so that some districts could both expand their programs
in 2008-2009 and meet the Abboit quality .,dﬂddldﬁe Davy

supplemental Certification, 925. In fact, the Department did
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The ELC suggests that the SFRA “vacates the Court’s

preschool mandates.” Phb at 51. 7Tn fact, the guality standards for

<

the Abbott districts will be incorporated into the Department’s

implementing regulat

P oy ] R
RO N EE O I S AR ST

that will be expanding already existing

i N R T e
Department

lassroom observation instrument .

I
L
-

ons for 2008-2009 expansion

et

anticipated that

month.

e lssued

a reguir Lo provide any programs

olds, l.e., pon-EOPA diast

and

lLats, spprop pianning and progran
structure is critical. the SFRA requires that 2008-2009 bhe a
planning vear for these districts and, during the planning year,
they will be reguired to submit preschool plans consistent with the
requirements established in the early childhood program code.
N.J S A 318A: TF-5/ (b)Y, {a),




The  regulations will also  provide requirements for student

eligibility, enrollment, and the calculation of eligible universe,

-

28 well as the opportunity for =

delive

Y osysitem to maximize

avallable seats in

Head Start agencies,

and nelighbor:

aluate

SESTORY

tshment of a

amount an:

mding copyity

ivery of the

noi

.y
-
i
wt
~
L

O RATa R
(2000

Der-pupil amounts

developed

i

an o assessment of need) . The Department had a

wealth of data available to it from ¢

detailed preschool budgets



regquired previously of the Abboit districts. That data, reflecting
actual program costs, was the basis for the per-pupil amounts in

the SIFRAL'Y I vears 200%-2010 and 2010-2011, these per pupil

amounts will be increased by i

subsequent schood

“have

Biion for thrae-

el Bd. of V. MNew Jers

spending

hold-harmlens

pupil amount, ihe

oty e e ey e e el T FARR [ S
csonocl hducation Ald awar ol or

the per-pupil amount TaR T

Lhe ZOGE-2000 4/

the SFRA provides

Student

Lrdoh PrOgTan,

ommunity/private

in oa

Start programs. M.Jd. 5. 8.

rent will be applied to these per-nupil
vibution of ald. Davy Certification, ;

jﬁParagraph 23 of the Certification of Clive Bellfleld sugyests
Chal community providers in Abboit districts will be limited to Lhe
SFRA amount rather than benefil from the hold-harmless provision.
ect a misunderstanding of how the new formuls

L
This appears to refl
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54{a) (4} . The SERA, therefore, holds the Abbott districts harmiess

while 1t expands eligibility for this high-guality preschool

program to more than 30,000 additional children in New Jersey. See

nraeschool «

to making Abbott resour

children. The per-pupil amounts are based on the

this highequalivy program in the Abbot ¢ districts theveh

g =V E )

“vacating the Abbotrn

NG

the educ

1

a0 and  the

provided to the district and each

the higher of (1) the per-pupil amount generabed

formula

oy

ames  the number of pupils enrolled in t
Dudget year, (2] the average per-pupil

and provider programs in 2008-2009 times the

. e
pupils enrolled in the applicable budget vear or (- el
amount. of preschool aid received in 2008-2009. Acco1<;} the

per-pupil amounts for in-district, as well as conmunity p}ov idders

are all held harmless ass suming  that  the 2008-20009 per-pupil
calculatlion generates the highest amount of preschool aid for
Abbott district.

that
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POINT V

GIVEN THE SUBSTANTIAL ELSCAL RESOURCES
PROVIDED BY THE SFRA, MUNICTPAL OVERBURDEN
WILL  NOT  PRECLUDE  ABBOTT DISTRI CTs  FROM
PROVIDING A THOROUGH AND EFFICIENT BDUCATION .

In Abbe

RN

the Court addressed the issue of munic

yelaltes Do the Drov

L2 Dining munioais

overburden in poor urban dist

in those districts being

Ly rel o L Tovy
355, i 3 nooithe conbext

aducation  Act of

Lhat  municd

MUNicipal o

The SFRA, howaoy

ansures that ob

should be noted that more than half of the Abhott
under any reasconabie
he consgi

Laer

indtion of munio 3
- burdened. The State has generally
G district o be municic

2l ove

considermd

pally overburdened
Loequalized tax rate of 130% or more
egualized tax rate. see N.J.S. A, 18A:7F-5
Currently, according to Dr. Goertz, Only nina Abbott

would meet this definition. Even using the more liberal d
of municipal overburden as a district w1tn a total

1

a Tot:

average i

Lred tax

aqual

egual ized tax rate,
ess than half the Abbott districts would qualify as municipally
overburdenedq Goertz Certification, Fxhibit . T

N f

rate of 120% or more above rhe average tota.

ible 1. See alsc,
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are sufficient revenues in each Abbott district to support a budget

capable of providing a thorough and ef

icient education to its

students. Accordingly, municipal overburden need not be a concern

within the context of the SRA

ssumes a dacal

antially

local Jevy and Lo ensure the distriots

vy. Pboat 54. The ELC argues that Lhe

Local Iair share

rise In the o

the Stale, with no evidentiary assurances

no Abb strict was recguin

Y S o e P . [ il R P R S
Aarecver,  only  sesven  Abbolit distr

el

local levy; thal requireme

"

iatricts were el

igibie for

only sels those required increases

o I n L .

[

tEkes account of municipal overburden,

The seven Abbott districts that

i local levy under the SFRA were thos

e

that were under adequacy and failing to meel certain performance

L

Atitwood Supplemental Certification, $27.




standards and/or were municipally overburdened. To ensure that

these districts have the capacity to reach their adequacy budget

within  three vyears, and that concerns regarding municipal

overburden do not act to effectively preclude these districts from

lened and the

ta that are noet municir

Thus, the winimal reguired

increase inor he State aitd ensur

tocal levy combined

adeguacy,

CEma 1

were not  reqgulired o

Laocally

any moere in Z008-2009 1

2007-200%

and only two of {hose albe: minimally, by
the municipal governing body.  Atiwooed Supplemental Certification,

P

The BLC s predicition of an “immed

Ltate and dramatio i

T

ellgible for ¥
years iz
For o districts eligible for EBEAA  that are not municipal]
overburdened, the reguired local Ievy increases to 8% in 2009-201
and to 10% in 2010-2011. N.J.S5.A. 18A:7F-58(b) (2). See al:

“For municipaliy overburdened distric:
required local levy increase for each of Lhe three

Attwood Supplemental Certificatlon, q13.
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in local levies has not been realized; that predic

M was based

erroneously on ELC's decision to ignore the $599 million in

drd

Adjustment Ald that is being provided Lo the Abbott districts in

2008-2009, That ai

bridges the gap between 2

local levies

j off Tormuolas Ald, however, is GETManent
I ol wne SPRA and iz Just as reliable and non-discrelione A

siqgned Lo

Dhase-oul over Uimne

through Adjustment Aid, Abbobi disi

that have budgets in

excess of adequacy ¢

an begin to evaluate the

Proegrams, serv ices
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and staffing against the adequacy model Lo see where they can
accemplish efficiencies and reallocations. Over time, therefore,
these Abbott budgets might not require the type of increases that
have been seen in the past decade in

Thus, oon

£ rom

Lo o support a  thorough and

itolent educ:

AT
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CONCLUSTON
For all of the reasons set forth herein, and for those

set forth in the State’s moving brief, the Court should find the

SEFRA E

iy constitutional and grant the State’ s motion.

Dated; Jurne B, 2008
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