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Iy Lucille E. Davy, of full age, hereby certify that:

1. L am the Commissioner for the New Jersey Department
of Education (“DOE”) and have held thisg position since September
2005,

2, This cexrtification is filed to supplement my March
vl 2008, certification filed in support of the State’s Motion.

Adoption of Program Raqulations:

3. Under the SFRA, I have the obligation to ensure that
all state aid to MNew Jersey's public schools is being “spent
effectively and efficiently in order to enable students to achieve

the core curriculum content standards.” L. 2007, g. 260, §18. One



of the ways that I will meet this obligation is through regulations
that will guide program requirements,

94, On June 2, 2008, pursuant to the authority granted
to me under the SFRA, L. 2007, ¢.260, §83, I filed program
regulations that were deemed effective upon  filing. The
regulations outline the standards-based instructicnal priorities
that all school districts must adopt, and details programs and
services that must be initiated for students in high poverty/high
need school districts. In sum, the regulations provide the
framework for curriculum and professional development statewide.
Provided herewith at Exhibit A is a true and complete copy of the
program regulations codified at N.J.A.C., 6A:13.

3. More importantly, although the SFRA permits district
flexibility in implementing prograns, positiocns and services best
geared to the needs of its students, the program regulations serve
to limit that discretion in districts with high concentrations of
poverty that are not performing well on State assessments. Such
timitations on discretion at the district level will ensure that

programs known to be effective with such populations of students
are implemented, e.d., intensive early literacy and class size
restrictions,

6. The regulations have curriculun requirenents that

are uniformly mandated for aill districts. These uniform

requirements include:



a. implementation of a coherent curriculum
aligned to the CCCS with modifications for
special education students, English language
learners and gifted students;

b, a high school curriculum that contains
enhanced rigor in math and science content
through the requirement of courses such as
Algebra I and Lab Bilology to fulfill existing
graduation credit reguirements;

. professional development plans and
initiatives;

d. professional growth plans for school leaders;

e. the collection and analysis of student
achievement data and the submission of
reguired data to NJ SMART {the Department’s
data warehouse); and

t. the provision of library-media services under
the direction of a certified school library
medlia specialist.

7. The regulations also have requirements applicable to
all districts with secondary schools state-wide. These
redulrements include:

a. Lthe provision of secondatry education

initiatives (SEX), i.e., persconalized learning



environments that strengthen relationships
among students, teachers, families and
community, to be implemented in 200%-2010,
with the exception of the Abbott districts who
were previously subject to this requirement
and must implement SEI in 2008-2009;

L. school-level planning teams; and

C. where 10 percent or more of a secondary
school district’s students satisfy high school
graduation requirements through the Special
Review Assessment (SRAY, 1t must submiit an
analysis of all students who graduated by
maans of the SRA to the Department.

8. Additionally, Lhe regulations have specific
requirements for high-poverty districts, i.e., school districts
where 40 percent or more of the students are eligible for free or
reduced lunch/milk. Maximum class sizes in these districts as
outlined in the regulations must be implemented during the 2008-
2009 school year for Abbott districts, and beginning in the 2009~
2010 school year for all other districts. The program regulations

£

o maintain their full-day

also regquire high-poverty districts
kindergarten programs with a teacher’s aid for each classroom and
the c¢lass size not to exceed 21 students.

9. With regard to high-need districts, defined as a

i



school district in which 40% or more of the students are “at-risk”
(high-poverty district) and not meeting assessment expectations as
delineated in 910, infra, upon notification, each must immediately
begin planning for the implementation of the designated required
programs, and shall remain in the “high need” status for a minimum
of three vears. Abbott districts that are alsc “high need”
districts must implement required literacy programs and services
during the 2008-2009 school year.
10. The proficiency benchmarks triggering high-need
status are as Ffollows:
a. Less than 85 percent of total students have
achieved preficiency in language arts literacy
on the NJ ASK 3;
b, Less than 80 percent of total students have
achieved proficiency in language arts literacy
on the WJ ASK 8;
<. Less than 80 percent of total students have
achieved proficiency In language arts literacy
on the HSPA;
ad, Less than 85 percent of total students have
achieved proficiency in mathematics on the NJ
ASK 4;
@ Less than 80 percent of total students have

achieved proficiency in mathematics on the NJ



ASK 8; and/or

I. Less than 80 percent of total students have
achieved proficiency in mathematics on the
high school State assessment.

il. Currently, nearly all of the high poverty districts
(a total of 85) meet the definition of “high-need,” including the
31 Abbott districts. Focusing on the Language Arts Literacy
benchmarks, 76 districts {including all Abbott districts) meet the
criteria based on NJASK 3 performance, 74 districts (including all
Abbott districts) meet the criteria based on NJASK 8 performance,
and 45 districts (including 26 Abbott districis) meet the criteria
based on HSPA performance.

12. Where high need status is triggered due Lo
proficiency levels in Language Arts Literacy, districts must
implement, as appropriate, intensive early Lllteracy programs for
preschool to grade three, intensive literacy programs for grades
four through eight, and language arts literacy programs for
students in grades nine through twelve. The intensive early
literacy requirements include: emphasis on small group instruction;
a 90-minute reading block; assessment of English language learners;
the coordination of professional development by literacy coaches or
certified teachers; and the involvement of parents and family
menbers in student instruction.

13. Turning to proficiency in mathematics, 66 districts



(including all Abbott districts) meet the criteria based on NJASK
4 performance, 76 districts (including all Abbott districts) meet
the criteria based on NJASK 8 performance, and 61 districts
(including all Abbott districts) meet the criteria based on HSPA
performance, These districts must implement a comprehensive
program for mathematics, appropriately catered to the grade levels
not meeting proficiency, i.e. a mathematics program that prepares
all students in grades five through eight for success in Algebra at
the high schoel level,

Clarifications Arising from the Certification of Dr. Margaret
Goertn

14. 1 have read the Certification of Dr. Margaret Goertz
(Goertz Certification) submitted in support of the plaintiffs’
brief in opposition to the State’s motion.

15, Dr. Geertz suggests that there were changes in the
standards provided to the PJP panelistes and that those changes are
signilicant enough to render the PIP model “outdated.” The listing
of items provided to the panelists is set forth in the Report on
the Cost of Education, attached to my initial certification as
Exhibit A, at page 8 and Appendixz 4. The panelists received drafts
of the proposed amended QCCS (ulitimately adopted in 2004},
assessment criteris, school day and vear requirements and credit-
toad graduation reguirements.

16. Since the panelists received this information, some

slight adiustments have occurred. For example, while the final,



adopted 2004 CCCS were better written and sequenced, the content
was substantially the same as provided to Lthe panelists.
Similarly, the assessment criteria remains that 100% of students
must attain proficiency by 2013-2014, although slight adjustments
have been made to the proficiency percentage leading up to 2013,
Finally, the changes to graduation requirements - credit
requirements - are the same except that technology is reguired to
be Integrated in all content areas and no longer has a credit
requirement. To the extent that any substantive details of the
materials have changed, any change was minimal, at best.

Status of EFarly Childhood Programs for 2008-2009 and Bevond

7. T have read the brief and certifications submitted
by the ELC. With specific regard to SFRA’s preschool program, they
suggest that the State is abandoning the guality standards that
have made the Abbott program a success. The ELC is incorrect .

18, Barly childhood programs for the Abbott districts
will be implemented next year under budgets and plans reviewed by
the DOE and approved consistent with the Abbott standards outlined

by the Court and codified at N.J.A.C., 6A:10A.

19. The submission, review and issuance of decisions for
Abbott 2008-2009 programs were conducted in accordance with Che

time lines established by the Court in Abbott . Burke, 177 N.J.

578 (2003} (“Abbott X"} . The only adjustment to the 2008-2000

precess was the opportunity for esach district and private provider



to submit a budget based on a presumptive per pupil increase of
Z2.89%. This option was explained tc the districts and providers
via memorandum of October, 12, 2007, attached hereto as Exhibit B.
It is important te note that this option permitted a district to
submit & traditional, line-item budget for its in-district/
district-wide program while one or more private providers for that
district exercised the presumptive option, or vice versa.

20. Of the 31 Abbott districts, 23 submitted presunptive
budgets. Moreover, the Certification of Clive RBelfield (Belfield
Certification), at 931 and Exhibit C, suggests that all districts
that opted for a traditional line-item appreach received a per
pupil increase in excess of 2.89%, However, of the 8 districts
that submitted line-item budgets, two were approved for per pupil
increases below that which they would have been awarded had they
submitted presumptive budgets.

2b.  After the review of all district and provider plans
and budgets, one appeal was taken of DECE’s decision. That appeal
by the Elizabeth school district was heard in the Office of
Administrative Law. Consistent with Abbott ¥ time lines, T issued
my decision, attached hereto as Exhibit C, on April 18, 2008, The
matter has been appealed by Rlizabeth and is now pending in the
Superior Court, Appellate Division. See Lxhibit D, Notice of
Appeal filed by Elizabeth with the Appellate Division.

22. Much like the pProgram regulations recently



promulgated, I will be promulgating preschool program regulations.
I anticipate the preschool regulations will be filed with the
Office of Administrative Law by June 13, 2008.

23. The preschool program regulations will ensure that
the Abbott standards of quality are maintained in the Abbott
districts and achieved by all other districts with eligible
children. These qguality standards include an appropriately
certified teacher and a teacher assistant for no more than 15
students in a class, a full-day, full-year program (180 days),
preschool intervention and referral teams, Master Teachers, Soccial
Workers and Family Workers/Community Involvement Services. They
also require a research-based, comprehensive preschool curriculum
and assessment, a seamless transition from progranm entry though
third grade, the use of developmentally-based early childhood
screening upon student enrollment and the use of a Department -
approved reliable classroom observation instrument to evaluale all
classrooms in provider and in-district settings.

24. The regulations will also provide the general
framework for the preschool program, including yequirements for

student eligibiiity, enrollment, and the calculation of the

eligible universs of students. Moreover, the regulations will
permit mixed delivery systems, thereby allowing districts the

optlon to serve students in-district, in a provider setiing, or

through other arrangements to share services, d.e., utilization of

10



available seats in a neighboring school district. It is hoped that
the mixed delivery system will result in more preschool students
being served in districts other than Abbott districts, in a
shorter time frame than the six-years permitted by the SFRA.

25. Rdditionally, since the enactment of the SFRA, the
DECE has provided regional preschool axXpansion overview sessions
and written notification to districts to gel the word out on the
opportunities for prescheool expansion by former ECPA districts in
2008-2009 and for all other districts with eligible students in the
year thereafter.

26. The Department received nine applications for
expansion by ECPA districts in 2008-2000, Decisions on those

applications, including approvals for axpansion are anticipated to

be issued by the end of the month.
27. Additionally, I asked the fiscal staff in the
Division of Early Childhood Fducation (DECE) ro review Exhibit C of

the PBelfield Certification because the percentage ilncreases/
decreases and amounts contained therein did not seem consistent
with the presumptive methodology. DECE staff have advised me of
problems with the assumptions and methodologies of his analysis and
Exhibit C.

28, First, Dr. Belfield appears to misunderstand the
presumptive approach. The presumptive option was for a per pupil

increase over 2007-08, not an aggregate increase that would not

11



account for changes such as enrollment increases/decreases.
Moreover, because a district could have opted for presumptive and
the private providers serving that district could have submitted
line-item budgets, it should not be expected that there is a 2.89%
increase for each district over 2007-2008. Next, it appears that
Dr. Belfield may not have used final 2007-2008 approved budgets and
enrcllments. Where a district, such as Hoboken, is able to recruit
and enroll significant numbers of preschool students beyond their
approved projections, budgets and enrollments are amended
accordingly. Also, it appears he did not reduce the approved
actual budgets for 2007-2008 and 2008-2009 by all of the special
education funding and/or he improperly calculated par pupll amounts
using total enrollment instead of general education enrollment.

I hereby certify that the statements made by me are true.
I am aware that if any of the foregoing statements are willfully

false, I am subiject to punishment.

Fuctle E@QW

Lucille E. Davy

Dated: June ¢, 2008
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SUBJECT:  N.J.A.C. 6A:13, Programs and Practices to Improve Student Achievement

On June 2, 2008, the Commissioner of Education approved a special adoption of
NJA.C 6A3, Programs and Practices to Improve Student Achievement, for publication in the
New Jersey Regisier.

The attached special adoption is effective upon filing pursuant to the School
Funding Reform Act, P.1L. 2007, ¢. 260 and should appear in the next available New Jersey
Register.
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NEW JERSEY DEPARTMENT OF EDUCATION
COMMISSIONER OF EDUCATION

Programs and Practices to Support Student Achievement
Special Adopted Rules: N.J.A.C. 6A:13

Adopted: June 2, 2008

Filed: Jjune 2, 2008

Authority: P.L. 2007 ¢. 260

Effective Date:  June 2, 2008

Expiration Date: June 2, 2009

Take notice that the Commissioner of Education promulgated new niles to impiement the School
Funding Reform Act, P.L. 2007, ¢. 260.

These rules require that school districts:

» Implement a coherent curriculum that is aligned fo the Core Curricalum Content Standards;,

" Provide professional development for teachers and school leaders;

= Use State assessment data to make instructional decisions; and

" Provide for an academically rigorous, personalized cnvironment to prepare students for post-
sccondary education and/or careers afler graduation.
School districts with a high concentration of students taking the Special Review Asscssment (SRA} o

meet graduation requirements must conduct a study to determine the causes for the high rate of SRA

graduation and to develop a plan for reducing the number of students graduating through the SRA.



The rules address class size in high poverty school districts. The rules also require high need school
districts to implement an intensive literacy program in preschool through grade 12 and a

comprehensive mathematics program in grades three throu gh12.

SUBCHAPTER 1. GENERAIL PROVISIONS

0A:13-1.1 Purpose and applicability of rules

{a) These rules are promulgated pursuant to the School Funding Reform Act, P.L. 2007, ¢. 260 to
ensure that ali students receive the educational entitiements guaranteed them by the New Jersey
Constitution. These rules shall ensure that all districts provide students with a rigorous cwrriculum that
is based on the Core Curriculum Content Standards; that relies on the use of State assessments 1o
improve instruction; and that is supported by a professional development plan for teachers and school
leaders. In addition, school districts shall provide students with an academically rigorous personalized
environment to prepare them for post-secondary education and/or careers afier graduation. These rules
also address class size in high poverty school districts and focus on improving instruction in literacy

and mathematics in high need school districts,

(b) These rules shall supercede the rules in NJAC 6A:10 and NJAC 6A:10A where

mconsistencies oceur.

SUBCHAPTER 2. STANDARDS-BASFED INSTRUCTIONAL PRIORITIES

6A:13-2.1 Standards-based instruction

{(a) All school districis shall implement a coherent curriculum for all students, including Fnglish
language learners (ELLs), gified and talented students and students with disabilities, that is content-
rich and aligned to the most recent revision of the Core Curriculum Content Standards (CCCS). The

curriculum shall guide instruction to ensure that every student masters the CCCS. Instruction should be



designed to engage all students and modified based on student performance. Such curriculum shall
include:
1. Interdisciplinary connections throughout;

2. Integration of 21

century skiils;
3. A pacing guide;
4. Alist of instructional materials, inciuding various levels of text at each grade;
5. Benchmark assessments; and
6. Modifications for special education students, for English language leamers in accordance
with N.JLALC. 6A:15 and for gifted students.
(b) All schools and school districts shall develop and implement professional development plans for
teachers aligned with the requirements and the Professional Development Standards set forth at
N.JA.C. 0A:9-1 et seq. Professional development activities shall:
. Improve teachers’ understanding of the content and pedagogy related to their teaching
assignment;
2. Promote mdividual and collaborative professional fearning with adequate and consistent
time for teachers, including English as a sccond language, gifted and talented, bilingual and
special education teachers, to work fogether in and across content areas and grade levels to
review student work, analyze classroom assessments and other achievement data, critique
lesson pians, and solve instructional problems;
3. Include evaluation and analysis of professional development results in order to improve
professional development by reviewing the following:
i. Student test scores, work products and attitudinal measures;

i1. Progress made in achicving professional development goals;



it. Staff feedback on the effectiveness of professional learning activitics and Professional
Development Plans; and
1v.  Analysis of the costs associated with professional development opportunities in
relation to the impact on student achievement and district goals;
4. Include ongoing analysis by administrators and teachers regarding the cffectiveness of
mnplementation of professional development initiatives; and
5. Include school district support through poficies and adequate resources.
(c) All school Teaders shall develop and implement a professional growth plan aligned with the
requirements and the Professional Development Standards set forth at N.J.A.C. 6A:9-1 et seq.
(d) All schools and school districts shail coliect and analyze student achievement data by subgroups
(such as economically disadvantaged, race and cthnicity, students with disabilifies, English language

learners) and make educational decisions based on such data.

1. The school district shall transmit required student, Facuity, school and school district data to
New Jersey Standards Mcasurement and Resources for Teaching (NJ SMART), the New Jersey
Department of Bducation’s (Department) data warehouse, on a schedule and in a form specified

by the Department;

2. The schools and school district shall use NI SMART and its data query resources to track
student progress year-to-year and school-to-school and to identify continuously enrolled

students by scheol and school district;

3. the school district shall cnsure that teachers, school administrators and central office

supervisors receive training in NJ SMART and its data query resources;



4. The schools and school district shall analyze assessments of student progress in relation to
curricular benchmarks and the results of State and non-State year-end tests reported by
subgroups (such as economically-disadvantaged, race and ethnicity, students with disabilities

and English language leamers); and

5. The school district central office shail prepare data on comparative performance for all

schools in the district and make them available to the schools. This analysis shall include the

following comparisons using Stale assessment data:

i. Bach grade ievel across all schools within the district;

i1, Schools within the district;

1. Comparable districts by district factor groups; and

iv. Data with State averages.

(¢) All school disiriets shall ensure that a free appropriate public education is available to all students
with disabilities according to the Individuals with Disabilities Education Act (IDEA)20 U.S.C.8 1400

et seq.}; and NUJLACL GA: 14

(£) All school districts shall provide English language learners with instructional services pursuant to

NIAC 0A15,

{g} All schoot districts shall provide gifted and talented students with appropriate instructional services

pursuant to NJLA CL6A:8-3.1.



(h) All school districts shall provide library-media scrvices that are connected to classroom studies in
cach school building, including access to computers, district-approved instructional software,
appropriate books including novels, anthologies and other reference materials, and supplemental
materials that motivate students to read in and out of school and to conduct research. Each school
district shall provide these library-media services under the direction of a certified school library media

specialist.

6A:13-2.2 Secondary Education Initiatives

{(a)} The secondary education initiatives in this section shail apply to all sccondary school districts,
which shall be defined as school districts that inciude students in at least two of the grades from six
through 12. Where applicable, secondary school districts shall collaborate with sending and receiving

districts to implernent the secondary education initiatives in this section.

(b) All secondary school districts shall develop a plan in 2008-2009 for implementing the secondary
education imifiatives specified i N.JA.C. 6A:13-2.2 (¢) through (e) by the 2009-2010 school year,
except thal secondary school districts previously subject to NJ.AC. 6A:10 and GA:TOA shall

immediately comply with the secondary education initiatives specified in this section.

(¢) Secondary school districts shall have a school-level planning team to guide the development and
implementation of the secondary education reforms described in this subscction. A representative

group of teachers and administrators shall determine team membership and operating procedures.

(d) Secondary school districts shall provide instructional services, professional development and other
support 1o assist secondary schools with the implementation of the sccondary education initiatives

specified in this section.



{e) Sccondary school districts shall create personalized leaming environments that strengthen
relationships among students, teachers, staff members, families and the larger community for students

i grades six through 12. These may include:
1. Small learning communities in free-standing facifities or within larger facilitics;

2. Ninth grade academies where freshman students remain together and are provided with a
supportive environment to enhance their successful transition to high school;
3. Student support systems where students are assigned an adult mentor or team of adults who

know(s) them and can support student efforts in achieving goals and solving problems;
4. Academies with a career focus;

5. Multi-grade academies where students at various grade levels may remain with a core group
of teachers for multiple years in an academy-type format which may be organized around a

particular theme and involve interdisciplinary teaming; or

6. Other practices for personalizing leaming environments that strengthen refationships among

students, tcachers, staff members, families and the larger commurnity.

(Y All secondary school districts shall implement academic coursework aligned to N.JAC. 0A:8-5.1
that prepares all studenis for success in postsecondary education and/or careers after graduation,
including the development of academic skills integral to success in rigorous high school courses.
Beginning in 2008-2009, all students entering grade nine shall complete by the end of their high school
education, at a minimum, coursework in language arts literacy, mathematics and science. These shall

include college level preparatory English I, 11, 111 and IV, Algebra I, Lab Biology or the equivalent



content taught in an integrated or career-based format, and other coursework as specified in N.J.A.C.

0A:8. All required courses shall:

1. Be developed, reviewed, evaluated and revised by a broad cross-section of teachers, content

supervisors and principals;

2. Satisfy the CCCS and indicators in each content area according to the graduation

requirements in N.JA.C. 6A:8-5.1; and

3. Be aligned to the district eurriculum which identifics the purpose ol instruction, including the

essential content to be mastered in each course with interim benchmarks and assessments and

final assessments.

(g) Secondary school disiricts that administer the hi ¢h school State assessment and in which 10
percent or more of their students satisfy high school graduation requirements through the Special
Review Assessment (SRA) shall submit to the Department by November 15 of the subseqguent school
year, an analysis of all students who graduated by means of the SRA in the previous school year. The
analysis shall include:

I. Names of high school courses and grades achieved for SRA students in Janguage arls

Iiteracy, mathematics and science;

2. Attendance records for SRA students for cach year of b gh school;

3. Review of the High School Proficiency Assessment (HSPA) and correspoending Grade Fight

Proficiency Assessment (GEPA)YNew Jersey Asscssment of Skills and Knowledge 8 (NJ

ASKE) scores attained by students;

4. Review of whether SRA students were taught by appropriately certified staff in English,

mathematics and science in grades nine through 12; and



5. Development of a plan for increasing the proportion of students graduating by means of the

State high school assessment based on data.

(h) The Commissioner shall appoint and consult with an advisory commiliee composed of educators
with expericnce and knowledge in secondary education to guide the implementation of secondary

education reform.

SUBCHAPTER 3. PROGRAMS AND SERVICES FOR STUDENTS IN HIGH POVERTY

AND IN HIGH NEED SCHOOL BISTRICTS

0A:13-3.1 Class size in high poverty districts

{a) Class size in school districts in which 40 percent or more of the students are “at-risk” as defined in
P.L. 2007, ¢. 260 shall not exceed 21 students in grades kindergarten through three, 23 in grades four
and five and 24 students in grades six throngh 12; provided that if the district chooses to maintain
lower class sizes in grades K-3, class sizes in grades four and five may equal but not cxceed 25.
Exceptions o these class sizes are permitied for some physical education and perfornming arts classes,
where appropriate.

{b) School districts previously subject to N.JLA.C.0A:10A and N.IA.C. 6A:10 shall implement the
class size requirements set forth in this section during the 2008-20G09 school year and all other school
districts to which this section applics shall implement the class size requirements beginning in the

2000-2010 school year.



64A:13-3.2 Full day kindergarten requirements
(a) School districts in which 40 percent or more of the students are "at-risk" as defined in P.L. 2007,
¢. 260 shall maintain all existing full day kindergarten programs with a teacher's aide for ecach

classroom. Class size for these kindergarten classrooms shall not exceed 21 students.

6A:13-3.3 Definition of high need school districts and implementation timeline
(a) A high need school district is defined as a school district in which 40 percent or more of the
students are “at-risk” as defined in P.L. 2007, ¢.260 and is at one or more of the following proficiency
levels on State assessments:
L. Iess than 85 percent of total students have achicved proficiency in language arts literacy on
the NI ASK 3
2. Less than 80 percent of total students have achieved proficiency in language arts literacy on
the NJ ASK.§;
3. Less than 80 percent of total students have achieved proficiency in language arts literacy on
the HSPA,;
4. Less than 85 percent of total students have achieved proficiency in mathematics on the NJ
ASK 4;
5. Less than 80 percent of total students have achieved proficiency in mathematics on the NJ
ASK &; and/or
0. Less than 80 percent of total students have achieved proficiency in mathematics on the high
school State assessment.
(b) On an annual basis, beginning in 2008, the Department shall identify the list of high need schoo)
districts based on the State assessments results, and shall promptly notify the districts that arc classified

as high need. Except as required by (¢} below, in the first school year immediately following



identification as a high need district, such districts shall begin planning for implementation of, and
shall implement where possible, the designated program(s) (language arts and/or math literacy) as
required below. In the subsequent year following identification as a high need district, such districts
shall fully implement the designated program(s). High need school districts, once identified, shall
remain i that status and shall continue to implement the designated program(s) for a minimum of

three years.

(c) High need school districts previously subject to N.J.A.C. 6A:10A and NJ.A.C. 6A:10 shall
implement the language arts literacy programs and services required by this subchapter during the

2008-2009 school year.

6A:13-3.4 Language Arts Literacy

(a) Intensive early literacy for grades P-3, High nced school districts where less than 85 percent of
total students have achicved proficiency in language arts literacy on the NJASK 3 shall provide an
mtensive carly literacy program for preschool to grade three to ensure that all studenis achieve
proficiency on Stale standards. The intensive ecarly fiteracy program shall include the following
components:

1. An cmphasis on small group instruction in at least readin g, wrthing and iechnology;

2. A comprehensive early literacy assessment program that includes:

1. Assessment of English langnage learners (ELLs) in accordance with N.JA.C. 6A:15-1.3;



iI. A reading measure used minimally at the beginning of grades kindergarten through three

to determine the reading skills and strategies students have mastered;

111, On-going performance-based assessments;

iv. A comprehensive diagnostic assessment of individual students who are exhibiting

persistent difficulty in reading following a sustained period of targeted instruction; and

v. An annual end-of-year achievement assessment of reading with a norm-referenced and/or

criterion referenced test in grades one and two.

3. At least a daily 90-minute, uninterrupted language arts literacy block in grades kindergarien
through three with guidance in the use of that time that may include the following instructional

strategies:

1. Use of a reading measure (o differentiate student needs;
1. Smail group instruction;

111, Direct instruction,

1v. Guided reading; and

v. Shared reading,

4. Instructional materials that include concepts and themes from other content arcas;

5. Professional development opportunities for teachers that focus on the elements of intensive
carly literacy, ways to assist students who exhibit persistent difficulty in reading, or other

related topics that have been identified by these teachers as professional development needs



and are reflected in the school and school disirict professional development plans pursuant to

NJ.A.C. 6A:9-15,

6. Consistent and adequate opportunities for teachers to discuss and analyze student work,
interim progress measures and assessment results, and to plan any modifications in grouping

and/or mstruction that may be indicated, consistent with this section;

7. A classroom library that reflects the diversity and needs of all students and includes assistive

technology;

8. Use of a highly skilled literacy coach or certified teacher to coordinate professional
development and  coilaboration based on the school and schoo! district professional

development plan, if documented as necessary to increase achievement of carly literacy; and

9. Methods to involve parents and family members in student learning.

(b) Intensive literaey for grades four through eight. High nced school districts where less than 80
percent of total students have achieved proficiency in language arts fteracy on the NJ ASIK 8 shall
mmplement an intensive liferacy program for grades four through eight that includes the followig

components:

I A comprehensive literacy assessment for grades four through eight as part of the schoo

district’s ewrriculum to measure mdividual and group progress indicated below:

1. Benchmark analysis that gaupes students’ performance and is used to assist school stalf in
gang |

determining skills that students still need to attain; and

il Assessment of English language learners (BLLs) pursuant to N.JLA.C. 6A:15-1.3;



2. Emphasis on small group instruction with scheduling of double periods, including
appropriate classroom materials for small group instruction with evidence-based interventions

and additional time for students who are not proficient in language arts literacy;

3. Professional development opportunities for teachers and administrators that are based on

effective instructional practices including:

I. Inhancing knowledge of the language arls literacy content and pedagogy to engage all

students;

11. Learning how and having opportunities to analyze student work and assessment results in

a collaborative setting; and

4. Involving parents and family members in student learning.

(¢) Language arts literacy for sfudents in grades nine through 12. IHigh need schooi districts where
less than 80 percent of total students have achicved proficiency in language arts literacy on the high
school State assessment shail implement a language arls literacy program aligned with college
preparatory English I, 11, 111 and IV for grades nine through 12 that incorporates the clements in 6A:13-

3.4 (b).

6A13-3.5 Mathematics

{a) Mathematics instruction throughout the elementary and middie schools should be designed to
prepare all students for rigorous mathematics at the high school level.

(b) Math literacy for students in grades three through four. High need school districts in which

less than 85 percent of total students have achieved proficiency in mathematics on the NJ ASK. 4 shali



implement a comprehensive program for mathematics education that prepares students n grades three
through four for success in higher order mathematics and that includes the following components:

1. A curriculum that simultancously develops conceptual understanding, computational fluency

and problem solving skills, with meaningful instruction and a focus on critical mathematics

skiils as part of & successful learning experience;

2. Mathematical reasoning that oceurs in contextual learning;

3. An emphasis on communicating mathematics concepts both verbally and in writing;

4. The use of frequent questions and opportunities for class discussion in addition to the math

textbook activities to improve student problem solving ability;

5. Professional development in both mathematics content and in the clements of mathematics

pedagogy specified in this section, related to the appropriate grade and based on individual

professional needs, pursuant to N.J.A.C. 6A:9-15;

6. Use of appropriate instructional materials, technology and manipulatives, aligned with the

CCCS in mathematics, that lead students through concrete, symbolic and abstract mathematical

thinking;

7. Multiple assessments and benchmarks, including use of formative assessments;

8. Differentiated instruction;

9. Explicit mathematics instruction for struggling students (o ensure that these students possess
the foundational skills and conceptual knowledge necessary for understanding the mathematics
they are lfearning at their grade level; and
10. Mcthods fo involve parents and family members in student Jearning,

(c) Math literacy for students in grades five through eight. [ligh nced school districts where less

than 80 percent of total students have not achieved proficiency in mathematics on the Ni ASK 8 shall



implement a mathematics literacy program that prepares all students in grades five through eight for

success in Algebra at the high school fevel and that incorporates the elements in 6A:13-3.5 (b).

(c) Math Jiteracy for students in grades nine through 12. High need school districts where 80
percent or more of total students have not achieved proficiency in mathematics on the high school
State assessment shall implement a mathematics literacy program for grades nine through 12 which
mcorporates the elements in 6A:13-3.5 (b) and that is aligned to course expectations as required to

meet graduation requirements.



October 12, 2007

TO: Chief School Administrators of Abbott Districts
School Business Adminisirators
Early Childhood Supervisors

FROM: Lucille E. Davy, Commissioner
SUBJECT:  2008-2009 Abbott Preschool Budget Instructions and Guidance

As you are aware, Governor Corzine and the New Jersey Department of Education have
committed to developing a new school funding formula that will improve educational outcomes
for all children regardless of where they reside. While extensive work in this area has been
accomplished, final details regarding a new funding formula may not be resolved in time to meet
the Abbott preschool program’s Court-ordered deadlines for 2008-2009. During this transition
period, the depariment proposes to use a revised method for the preschool budget review and
approval process. Each district will be able to submit a presumptive budget for 2008-2009
together with the district’s two-year report on instructional priorities for preschool. The 2008-
2009 presumptive budget shall be calculated as the 2007-2008 approved per pupil amount for in-
district, Head Start and other private provider programs, where applicable, increased by a cost-
of-living adjustment of 2.89 percent and multiplied by the number of students projected to be
served in each setting.  Funds for 2007-2008 special requests are included in the 2007-2008
approved per pupil amounts with the exception of requests for one-time purchases. See the
attached district budget workbook for the detail of the 2007-2008 special requests that are
included in the approved per pupil amounts. Provisions will be made for costs of district
withholding and start-up materials and supplies for new classrooms that expand the district’s
current envolliment.

School district, Head Start and other private provider budgets that suppott high quality
preschool programs at or below the presumptive budget calculated will be reviewed to ensure all
supporting documents are complete and that all required educational components are finded
within the preschool program budget. Because the presumptive budgets will not coniain
individualized or specific line-item approvals, programs that have a presumptive budget will be
afforded increased flexibility across line-item expenditures. The district budget workbook has
been pre-filled with per pupil amounts for in-district, district-wide, Head Start and other private
provider program costs where applicable. To ensure that budgets and program plans meet



department requirements specified in N.J.A.C. 6A:10A, for a six-hour 180-day comprehensive
educational preschool program, the budget guidance and planning documents provided should be
used by all districts, Head Start programs and other private providers.

The department will utilize historical enroliment trends and the school district’s past
ability to reach at least 90 percent of the universe of eligible children to work with the district to
establish projected enrollment. A district board of education enrolling less than 90 percent of
the universe of eligible children shall develop a corrective action plan within their two-year
preschool program plan setting forth specific plans to address under-enrollment, including plans
to remedy lack of facilities and plans for outreach and recruitment of hard-to-reach families.

school district, Head Start and other private provider budgets that are submitted and
exceed the presumptive budget calculaied will undergo the traditional intensive review by the
department. Because specific budgeted line-item costs are approved during this process,
consistent with past practice, any subsequent transfers among line items will require approval
from the department. The district board of education shall verify for accuracy and efficiency and
approve all provider budgets prior to submission of the budget to ithe department.

All budgets and supporting documentation must be submitted to the department on or
before November 15, 2007 If you have any questions, please contact David Joye, budget and
policy analyst, Division of Early Childhood Education at 609-777-2074. Thank you for your
assistance in this matter.

LED/JI/dj/k:Abbott budget guidance and forms/2008-09 guidance and forms/2008-2009 Abbott preschool instruchions and
guidance letier to CSAs 10/12/07

Attachment
c: Willa Spicer
John Hart

William King

Jacqgueline Jones

County Superintendents

David Joye

Members, Lee Group

Garden State Coalition of Schools
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OAL DKT.NO. EDU 3055-08
AGENCY DKT. NO. 48-2/08

BOARD OF EDUCATION OF
THE CITY OF ELIZABETH,
UNION COUNTY,
COMMISSIONER OF EDUCATION
PETITIONER,
DECISION
V.

NEW JERSEY STATE
DEPARTMENT OF EDUCATION,

RESPONDENT.

The record of this maticr and  the Imtial Decision of the
Office of Administrative Law (OAL) have been revicwed, as have exceplions and replies
filed by the petitioning Board of Bducation (Board) and the raspéndem Department
of Education (Department) pursuant to the provisions of N.J.A.C. 6AT0A-8.7(c).’

Upon consideration of the record and the parties” arguments on exception,
for the reasons that follow, the Comrmissioner adopts i part, and rejects in part, the Initial
Decision of the Administrative Law Judge (AL

STANDARD OF REVIEW

fmtally, the Commissioner concuys with the ALI that the Board in this
matler bears the burden of proving its entitlernent 10 the funds sought by a preponderance

of competont, relevant and credible evidence. (Initial Decision af 17}

Tnits cxcephions, the Depariment included Introducrory “backgroumd” information, together with a related
certification of Department Budper and Policy Analyst Duvid Joye, incorporating factual representations
001 proffered at hearing. The BBoard vigerously objected 1o such inclusion, noting that parlies 10 contested
Toaters may not use exceptions io supplement svidence and testimony. The Commissioner agrees, and,
accordingly, has not considerzd this portion of the Deparunent’s submission in rendering the within

“decision. NI AT TIRTEA —
W
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The Board has contended on exception — as it consistently did before
the ALY — that its burden lics solely in successtully countering the reasons for denial
given n the Department’s written decision. According o the Board, N.JA.C. 6A:104-
8.7(2)! requires that (he Department’s actions be judged exclusively on the basis of the
specific wrilten reasons included i its denial letter, and that the Department cannot be
permitted to “cobble together” facts from the administrative record on appeal inoan
altempt to constiuct post facto justifications for its actions. Thic Board asserts that if the
Bepartment’s stated reason for denying a request can be shown to Jack sufficient
evidenfiary foundation or 10 be based on factually or legally unsupportable reasons and
assumptions, then the Board must prevail on appeal. (Peutioner’'s Exceptions at 3-5;
sce also T1-T3 passim, and Petitioner’s Post-hearing Brief at 6-7 and passim thereaficr)

Tins position, in the Commissioner’s view, cffectively shifis the burden to
the Department and tmproperly relieves the Hoard of its affirmative obligation 1o
demonstrate on appeal that programs or expenditures denied by the Depariment are,
in fact, necessary for adequate and cfficient provision of required preschool education
an obligation that surely canmot be met by seizing upon the letter of the Departrment’s
writlen determination while ignoring, or attempting to foreclose, the more expansive
explications presented at plenary hearing.  As pointed out by the Department, the rule
cited by the Board - aithough 1t docs, indeed, require the Department to provide specific
reasons for denying a program or expenditure — places no hmitations on the scope of the
AlPs and Comunissioner’s review (Respondent’s Reply al 1-3); moreover, the more
directly applicable rule, NJAC. 0AT0A-8.6(c) expressly states that — over and above

the documents and information submitted to the Department by the Board ~ the record on

@ 0oa/014
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appeal shall include “any additional information relicd upon by the Department in
making the determnation at 1ssue.”
The Board has further contended that the Supreme Court reqguires the
Department to view the Board’s assessment of ils own parbiculanized needs with
deference, which may not be overcome without sufficient reason. (Petitioner’s
Exceptions at 5-6; sce also Petitioner’s Pre-heaning Brief at 5-6) However, as correctly
" poted by the Depariment (Respondent’s Reply at 3-4), the deference invoked by the
Board refers to the Depariment’s review of district requests, not to the Commissiones”’s
review on appeal; certainly, such deference cannot work to preclude the Department
(or the Commissioner) from denying imsufficicotly jusificd requests — a result surely nof
intended by the Court, and one that would be manifestly contrary to sound public policy.
Accordingly, if the Board is to prevail on any of the issues in dispute in
this tnatter, it must demonsirate to the Commissioner thal the funding 1t seeks js, in fact,
nccessary to adequately and efficienily provide required preschool educational programs;
anything less would prevent the Comnissioner from tespongibly exercising the duty
of oversight chayged to her by law. Board of Fducaiion of the City of New Brunswick,
Middlesex County v, New Jersey  State  Deparbment  of Fducation,
Comumissioner’s Decision Neo. 122-05, decided Mareh 15, 2005; Board of Fducation
of the City of Elizabeth, Union County v. New Jersey Staie Depariment of Edueation,
Commissioner’s Decision No.  127-06, decided April 7, 2006; Board of Education
of the Town  of Phillipsburg, Warren County v. New Jersey State Depariment

of Educution, Commissioner’s Decision No. 166-04, decided April 21, 2004
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EXTENDED DAY/EXTENDED SCHOOQL YEAR PROGRAM

Tuming, then, to the Board’s request for funding for an extended
day/extended school year (ED/ESY) program in light of the requisite standard of review,
the Commmissioner concurs with the ALY that the Board is not cnt:iﬂcd‘ to such funding.

The Board contends on exception that — contrary to the finding of the ALJ,
who, according to the Board, did not apply the proper standard of review and erroneously
focused on irrelevant evidence -~ if is entitled 1o the requesied funding for its extended
day/extended school year (ED/BSY) program. The Board asserts that the Department’s
stated basis for denial was the Board’s C:;dcecding of the six-hour, 180-day minimem
preschool program required by faw and the apparent averlap of the ED/ESY program
wilh wrap-around scrvices funded by the Department of Human Services (DHS) - the
former of which s not precluded by any coust decjsion, statute or rule when based on
student need, and the Jatter having been discounted at hearing through evidence and
argument tadisputably demonstrating the guakitative difference between the ED/ESY
program and DHS-provided child care. (Petitioner’s Exceptions at 6-11; see also Post-
heaning Bricf at 7-9 and 13-17) The Board further conmtends that the ALJ erred in
construing loa narrowly the National Institute for Early Education Research (NTEER)
study, which — when read property so as 1o recognize its hroader point that more time in
the classroom yields better results for disadvantaged preschoolers — fully supports the
Board’s determination that the student population it serves wonld benefit significantly
from the ED/ESY model — s detenmination to which deference should have been
accorded as required by the Court. (Jd. at 11-15; sce also Post-hearing Brief at 9-13)

The Commissioner, like the ALJ, is unpersuaded by the Bowrd’s .

arguments. Imtially, the Comimissioner notes that the State Board of Education has acted
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to fulfil the mandate of the Supreme Court that all children in Abbott districts be
afforded the opportunity to obtain a high-quality preschool education by defiping the
elements it believes to constitute such education and establishing processes to ensure that
sufficicnt londs are available to support them; to this end, the State Board has directed
that chuldren in Abbort districts be provided with comprebensive full-day, full-year
preschool  programs meeting  stnngent educational and  staffing  requirements.
NJAC. OAN0A-2 ef seq.; NJA.C. GA10A-1.2 (defining “full-day, full ycar” a3 a six-
hour comprehensive educational program offered for not less than 180 days over the
course of the ten-month acaderme year) Thus, as recognized by the ALJ, and previously
by the Commissioner in Phillipsburg, supra, any request for funding of preschool
education beyond the cxicnsive program already required by law rnust be justified by s
compelling showing that even this program - which is presumed to be fully adequate for
118 purposel and can m no way be accurately characierized as a minimally sufficient
“base line” -~ does not enable gtudents to enter kindergarten ready to succeed in
accordance with N.J74.C. 6A:10A-2.1  In the present matter, as sel forth by the ALY in
the Imtial Decision al 16-17 and detniled by the Department in its Post-hearing Bricf
at 4-13 and 21-24, po such shuwing has been made; 1o ihe conirary, both Department and
Board wimesses atlested that the districi is5 able to mceet the needs of ils preschool
students during the vegular school day. (Initial Decision a 6, 12 Testimony of Bllen

Wolock at T2:232-34, 291-98, 302, Testimony of Olga Hugelmeyer at T1:160-67)

* This and nll similor citations refer to wenscripts of QAL hearings held on March 13, 2008 (11},
March 18, 2008 (12) and March 19, 2008 (13}, respectively, followed by applicable page numbers,

* Although the Board has cvidently been providing ED/ESY programs at sorne of its schools for a number
of years, fundsbudgeted for rhis. pupose-werc-nettber. idenified por scrutinized as such, nor W8S gXDISSS
_approval cver pranted by the Department, {initial Decision at 4-5; Boafdmt 7: Exhibit
P-T at Bates stamp 092; Testimony of Tracy Markowitz at T1:27; Department's Reply Exceptions at 9,
notz 7; Testimony of David Joye at T2:62-65, 125.33, 161-63; Testimony of Ellen Wolock at 12:182-83)

5
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Morcover, even entertaining, arguendo, the Board’s contention that the
NIEER study (Exhibit P-6) supports its claims,” the Commissioner could not accept 3
simple “more is better” rationale without a specific factual nexus to the identified unmet
needs of district students, which was not provided herein. Fiﬁaliyy as to the Department’s
reference to “overlap” with DHS wraparound services, the record is clear that such
reference was to time and fuﬁding, not o educational chavacter, and that the Board
Wouid, in fact, be receiving State funding from two sources for 'Vt“ﬁé_"s'ﬁai:dgt"i’kzﬁéﬂbéﬁUd had
118 request been granted. (Deparment’s Reply at 7-10; Testimony of David Jove
8t T2:149-60; Testimony of Beverly Wellons ar T2321-22y  Accordingly, the
Department did not err in citing “overlap™ as an additional reason for denying the
requested fimding.”

LUNCH ASSISTANTS

Applying the requisite standard to the Boasd’s request for funding for
lunch  assistants, the Commissioner adopts  m  parl, and rejects in part,
the recommendation of the AL

Both parties take exception to the Imitial Decision on this poni, The
Department to the ALYs recommendation thas funding should be provided for 165 Junch

assistants for one hour and the Board to the fact that such funding was limited to one hour

" The Department objects 10 this argument as an interpretation of counsel baviug no suppon in the record
and net consistent with the testimony of any witness at hearing. (Peparpnent’s Reply at 10-18) The
Department had additionally objected to the introduction of this document inte evidence because it was nor
submatted by the Board ejther in suppost of its onginad application or during subsequent discussicns prior fo
appeal; however, it was ultimately allowed by the ALF (T1:29.32, T2:6.11)

" The Brepariment recoromended that fimther action he considersd fo address the possibility of cortificd
teachers being paid twice for overlapping hours, so as (o, in cifeel, be paid for lonper days andfor Tonger
school years than they actually worked. (Depaniment’s Reply m 9-10}  Because the present record does
not permit a determination on this point and the Commmissioner has an obligation {o ensure the effective ond
cilicient wse of Abboit funds, the Department’s Office of Fiscal Accountability and Compliance will be
directed to investigate this matter. - T
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rather than granted in full. The Department contends thal its usc of a 1:3 assistant-to-
classtoom ratio to determine that 55 was the appropriate numbey of lunch assistants
for the district reflects what it has found to be reagsonable, customary and copststent with
practices in Abboit distvicts statewide: furthenmore, according to the Department, this
level of support could be properly effeciuated by the Board in this instance - so a8 to
maintain the required 2:15 ang 1115 teacher-to-student ratios during lunch and nap ames,
respectively, withour additional lunch assistants - 1f teachers and teacher assistants were
held to the half-hour lunch specified in their contract or relief teachers were ntiized for
lunch purposes, as they are in other dbbort districts, rather than (less appropriately} for
specially instruction in subjects such as physical education, music and art. The
Department further stresses that funds for lunch assistants were sought through a special
request’ ~ fe. a one-year request either exceeding or not fitting within guidelines for 4
linc-ilem category on the budget submission form ~ so that the Board was required to
provide a detailed justification including documented evidence of need and cffectiveness,
which it did not.  (Respondent’s Execptions at 4-9; see also Post-Hearing Boef at 13-17
and 24-25)

‘The Board i tum objects to the AL finding that a 2:15 teacher-to-
student ralio need not be maintained during student nap time. According ta the Board,
the ALJ's provision of single-adult (1:15) coverage during this period — when many
stndents remain active, according io the uncontradicted tﬁé:iimon-y of Beard witnesses
compromises student safety by not aliowing for adequate supervision if the one adnlt

must leave the classroom for any reason; moreover, the Board contimues, 1 is inconsistent

* The request is ermoneously characterized as @ line jtem in the Inital Decision at 2. See Exhibit PoI
at Bales starmp 161, sce also lestimeny of Tracy Markowitz at Tt 9-12, uny Testimony of David Joye
at T2:02.

HO04/014
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with his (correct) finding that safety and security considerations require that two adults be
present during lunch hour.  The Board asserts that the Departrent’s decision — with
respect to both lunch and nap times — was based on inaceurate assumptions about the
length of teacher lunch hours, and on arbiwrary application of a 1:3 assistant-lo-classroom
ratio thal ignores the district’s actual circumstances ~ including the fact that the Board
cannot utilize relief teachers for hunch purposes, as do other Abborr districis
maintaining a 2:15 - teacher-to-student ratio, because they are assigned clsewhere.
(Petitioner’s Exceptions at 15-21; sce also Post-Hearing Brief at 18-23)

Upon review, the Commissioner finds that the Department correctly
determined the appropriate number of lunch assistants needed by the Board. The ALT's
recommendation that the requested 165 positions be funded during the student lunch hour
is based on his categorical acceptance of the Board’s established operational pattern, with
teachers permitted to take a one-hour funch rather than the confractually specified haif-
hour,” and relief feachers unavailable becanse they are assigned to deliver specialty
lnstruction.  However, as evidenced by the testimony of Department witnesses — both the
budget analyst involved in making the decision under appeal and the educational cxpert
with whom he collaborated, who was dizectly farniliar with the district’s lunch practices —
this pattern could readily be altered to make more efficient use of available yesources and
bring the district’s costs and staffing allocations more info line with those of other
distriets and with best practices, while fully complying with staffing rafios designed to

ensure adequate student supervision; indeed, the Department has heen working with the

? The Commissioner notes that no past ur currept contract was ever produced spueifying a oncchour funch
for teachers and teacher assistants; Fxhibit P-19 is a proposed successor agreement pertalning w the
2009-10 and 2010-11 school years, See also lnivial Decision a1 7; Statements of counsel at T2:46; and
Testimony of Olga Hugelmeyer ai T1:216-219 and T2:52.58.
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district to cffectuate exactly that result. (Testimony of David Joye al T2:113-23, 168-70;
Testimopy of Renee Whelan at T3:11-125) Thus, the Department’s determination to
hmit funding to 55 Junch assistants was neither an arbitrary application of “pumbers
crunching” nor a mistake based on incorrect factual assumptions; rather, it was a fully
mformed judgment against State subsidization of an inefficient and ineffective

opexational arrangement, and must accordingly be upheld on appeal.

TECHNQLOGY INFRASTRUCTURE

Finally, for similar reasons, the Commissioner eejects the ALIs
recommendation that the Board be granted its special reguest for $44,000 in technology
mfrastructure funding.

On cxception, the Departrnent again contends, as it did before the ALJ,
thal the Board’s existing $132,000 aid allotment — which represents 3800 per class that
can be spread across all in-district preschool classrooms - is sufficient for infrastructe
purposes, which are additionally supported by initial start-up finding for new classrooms
(844,100 1n 2008-09, for 18 new classrooms). According to the Departnent, the fact that
the Board was granted an identical request for the 2007-08 school year docs not bind fhe
Department to grant similar requests i subscquent years, and certainly cannot prevent
e Department from rectifying. Egﬂj(:ifj}tu':e of funds. Mereover, the Departmeni
asscris, a special request for technology funds cannot be granted unless the Department
can verify that the entire amouwn of available technology fonding has beon appropriately
altocated - a standard which the Board did not meet, either before the Department or a1
hearing.  The Deparment noles thal its denial of the Board’s request 15 i no way
inconsistent with its stance on the importance of technology, as evidenced by the

significant level of support provided to the district for this purpose; it further rejects the
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Board’s contention that denial of the requested special finding will result in elimination
of telephone service, the routsr, internet access and maintenance/support services in three
schools, observing that these fundamental costs should be addressed before expending
funds, as the Board does, on nonessential items such as digital cameras and smart board
bulbs. {Respondent’s Exceptions at 9-15; see alse Post-hcaring Briefat 17-18 and 26-27)

The Board counters that the reason preffered by the Depariment’s denial
ettor was the sufficiency for infrastruciure nceds of the Board’s $800 per classtoom
allocation, so that the Depariment cannot now claim that the Board’s request was
inadequately supported or that funds could be approprately realiccated from elsewhere in
its budget. According to the Board, the ALJ assessed the evidence and (correctly)
concloded that the Board had demonstrated ils noed for the funding at 1ssue, so that the
Department’s position to the contrary should be rejected as based on unsupported
assumptions, conjecture and speculation, as well as considerations other than need — as
evidenced by its own prior approval of the same request.  (Board’s Reply at 8-13,
see also Post-hearing Briel at 23-27)

The Commissioner, however, finds that the ALJ’s decision was predicated
on aeed for the items requesied while ignoring the Board’s manner of addressing its
technology expenditures.  Although the need for the services at issue in this matter -
bagic intemnet and 1elephone connectivity - Js beyond serions dispute, what is in gquestion
15 1he need for funding over and above amounis erdinarily provided 1o support preschool
technology.

Notwithstanding that the Board has in the past been allowed to fund
mbastructure yeeds for Schools 50, 51 and 52 through special requests, now that this

station has come to the Commissioncr’s attention on appeal, che cannot condone and

10
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perpetuate mefliciency by allowing past practice lo compel the award of additional
funding in an arca where the Board has failed 10 excreise reasonable fiscal discretion.
As the Department’s denial reflects (Testimony of David Joye at T2:95-112), there is no
indication on this record that the Board made any attempt, before seeking additional
funding, to first address its basic technological needs, then assess how best to use
remaning ailocations; o the contrary, the record clearly sugpests that the Board treats its
| $800 per-class allotment as a serics of self-contained entitlements, with each class’s
expenditures expanding to fill the amount available regardless of broader needs and no
consideration given to ongoing infrastructure components.’ Under these circumstances,
the Cormumissioner cannot be persnaded, as she must by law, that the requested funds — as
opposed to the scrvices identified as their intended pwmpose — ave necessary for the
Board's adequate and cfficient provision of preschool services.
In so holding, the Commissioner fully recognizes that she is requiring the
Board io make choices, since, in the ever-burgeoning realm of iechnology, services and
materials arguably of benefit to studenis are always fikely to exceed levels that can
realisically be supported by public funds. However, maintenance of a rich learning
enviromment through use of technology (Exhibit P-15) is not inconsistent with efficiency
and f1scal prodence, and proposed cxpenditures must always be scrutinized 1o identify

items which can be done without, deferred, or provided in a more efficient manncr while

¥ Tracy Markowitz testificd that 2 classroom pot needing a neve smart board lnmp (8300) would then have
more money to spend on soflware, or that if software were not purchased, on a digital camers; she further
testificd that if the Board’s special request is not granted, much of the existing clussroom techrology will
be rendered useless duc to lack of connectivity. (T1:113, 122-127. 120-121) Olpa Hugebueyer testified
that funds are cxhaosted cach year bocause classroorn teachers are nformed of the remaiing balance on
their $800 alloments as the year progresses and invited to subsmit additional ordex({s) based on their farther
needs assessments; she, (oo 1estified that denial of the special regquest would cot off phone and imtemet
connectivity ¢ the offected schools. {173:133-36)
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st} mecting student needs; for those items deemed truly necessary but for which funds
are otherwisc unavailable, the specia) request process is then appropriately utilized.
CONCLUSION

¥n sum, the Commissioner finds no ment w the Board’s claims that the
Department’s Janvary 15, 2008 denial of the funding requests herein at 1ssue 1 any way
violated constitutional remedies, court mandates, rules of the State Board of Education or
-departmema} guidelines, nor to its claim that such denial will prevent the district from
providing required and needed programs, services, positions and resources for preschool
students.  (Petition of Appeal at LEG)' Rather, for the reasons set forth above, the
Comumnissioner finds that the Department’s actions were reasonable and lawful in all
respects, and that the Board on appeal has failed 1o meel its burden of proving that the
funding it has requested 1s necessary to provide required preschool educational programs
in an adeqguate and efficient manner.

Accordingly, the Iniual Decision of the OAL Js adopicd in part, and

rejected in part, as set forth above, and the pefition of appeal is dismissed in its entirety.

=y uﬂa, %’W

COMMISSIONER OF EDUCATION

T 18 30 ORDERED .

Date of Decigion: 4421708
Date of Mailing: 4/21/08 {Faxed)

* The Commissioner notes that, m pages 10-11 of the Initial Decision, the Early Screening
Invemory-Revised (EST-R) is inadvertently referred to as the "RCER” (Early Child Lnvironmental Rating
Scale, or BCERS}. {Deparment’s Lxceptions at 4, note 7)

¥ Pursuant 10 M JA.C 6A:10A-8.7{2)S and NJAC 6A:10A3.7(aj5, this decision is a final agency action
appealable o the Appeliate Division of the Superior Coury within six (6) days of the Commissioner’s
decigion,
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