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MOTION
Pursuant to Nevada Rule of Civil Procedure 65, Plaintiffs hereby seek a preliminary
injunction, enjoining Defendant, Dan Schwartz, in his official capacity as Treasurer of the State of
Nevada, from implementing Senate Bill 302 on the grounds that Senate Bill 302 violates Article
XI of the Nevada Constitution.

POINT AND AUTHORITIES

I INTRODUCTION

From its founding, Nevada has recognized that a primary duty of the Legislature is to
provide for the public education of Nevada’s children. This duty is enshrined in the Nevada
Constitution, which mandates that the Legislature maintain a uniform system of common schools,
sufficiently fund that uniform system as the first appropriation of every biennium budget, and use
the funds appropriated for the public schools solely for that purpose.

In its last legislative session, the Nevada Legislature passed Senate Bill 302 (See Exhibit 1
to Clancy Declaration, ) (“SB 302” or the “voucher law”).' This law authorizes the State Treasurer
to divert funds from public schools to private accounts, called Education Saving Accounts
(“ESAs”), to pay for a wide array of non-public education expenses, including private school
tuition, tutoring, home-based education curriculums, and even transportation. SB 302 violates
Article XI of Nevada Constitution (the “Education Article™) on three separate grounds and must be
enjoined:

First, the Nevada Constitution, Article XI, sections 3 and 6, expressly prohibits the transfer
of funds appropriated for the operation of the public schools to any other use. This is exactly what
occurs under SB 302—each individual ESA represents a direct diversion of public school funds
from Nevada’s public schools to private purposes. As the Legislative Counsel’s Digest on SB 302
explains, “the amount of the [ESA] must be deducted from the total apportionment to the resident

school district of the child on whose behalf the grant is made.” SB 302, Legislative Counsel’s

A copy of SB 302 is attached to the Declaration of Thomas Clancy (hereinafter “Clancy
Declaration™) as Exhibit A.
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Digest. Because SB 302 diverts funds allocated for the public schools to private uses, the voucher
law, on its face, violates the Education Article of the Nevada Constitution.

Second, Article XI, section 6, of the Nevada Constitution mandates that the Legislature
appropriate the funds it “deems sufficient” to fund the public education system first before any
other budget appropriation is enacted. The Legislature did just that in the last legislative session.
However, through SB 302, it then directed the State Treasure to reduce the amounts provided to
public schools by the amounts deposited in private ESAs. Deductions from the amount deemed
sufficient by the Legislature to operate the public schools necessarily depletes the pool of funds
below the amount deemed sufficient to do so. Because SB 302 reduces the funds appropriated by
the Legislature as sufficient to maintain and operate the public schools, the voucher law, on its
face, violates the Education Article of the Nevada Constitution.

Third, Article XI, section 2, of the Nevada Constitution mandates that the Legislature
establish a “uniform system of common,” or public, schools. Public schools must educate and be
free and open to all children, regardless of their religious beliefs, socioeconomic status, academic
achievement, ELL status, disability or special needs. In contrast, private schools and other private
entities accepting funds under SB 302 need not be open to all children and may discriminate on the
basis of a student’s personal characteristics, including household income, academic performance or
other factors. Likewise, private schools and other private entities accepting funds under SB 302 do
not have to implement the established curriculum, teaching standards, testing regimen or other
education requirements applicable to all public schools across the state enacted by the Legislature
to maintain uniformity in Nevada’s public school system. By funding both public schools and
private entities that are exempt from non-discrimination requirements as well as the educational
performance and accountability measures mandated by the Legislature, SB 302 directly
undermines the maintenance of a “uniform system.” For this third reason, the voucher law, on its
face, violates the Education Article of the Nevada Constitution.

Nevada courts have held that violation of the Nevada Constitution alone constitutes
sufficient irreparable harm to warrant an injunction. Even if this were not the case, irreparable

injury will plainly result here if the voucher law is not enjoined. Public school districts across the
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state are faced with the imminent threat of losing guaranteed funding allocated by the Legislature
to support and maintain the operation of their schools. This reduction in funding will impede the
districts’ ability to provide essential educational resources to students. As the State Treasurer
deducts funding during the school year, districts will be compelled to reduce their budgets on a
continuing basis—causing instability and disruption of basic educational programs and services.
Students will be negatively impacted by increased class sizes, reductions in resources, reduced
programming, lack of building maintenance, and other like harms. Public school children will not
get this instructional time back, impairing their basic Constitutional right to a public education.
The harms to that right resulting from SB 302’s implementation are significant and cannot be
remedied by money damages.

This court should declare the voucher law unconstitutional under the Education Article and
issue a preliminary injunction forthwith to enjoin implementation by the State Treasurer.

IL BACKGROUND

A, Nevada Public School Funding

From the outset, the Nevada Constitution has placed a high priority on public education.
As one of the drafters of the Constitution explained in the 1864 Constitutional debate, “[t]ime will
not permit, nor is it necessary that I should recapitulate the arguments which have already been
urged to show that among the first and the highest duties of the State, is the duty of educating the
rising generation.” Clancy Declaration, Exhibit 2, OFFICIAL REPORT OF THE DEBATES AND
PROCEEDINGS IN THE CONSTITUTIONAL CONVENTION OF THE STATE OF NEVADA (hereinafter
“DEBATES AND PROCEEDINGS”) at 587-88, 591-93. Likewise, in his inaugural speech to the
Legislature of Nevada, Henry Blasdel, the First Elected Governor of Nevada, stated:

The fundamental law of the State imposes on you the duty of
providing for a uniform system of common schools . . .. The
advantages accruing to the body politic arising from an educated,
well-informed thinking population, must be obvious to those into
whose hands our people have confided the law-making power.
Universal education is no longer an experiment of doubtful policy . .
.. Under that liberal and enlightened system of government which
pervades all our institutions and which guarantees to every citizen,
however humble his station in life, a voice in the management and
direction of State affairs, too much importance cannot be attached to
a judicious inauguration of that system, which is to have such an
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important bearing upon the future prosperity and reputation of the

State. I conjure you therefore, to give your early and earnest

attention to this subject . . . .
Clancy Declaration, Exhibit 3, First Annual Message of H.G. Blasdel, Governor of the State of
Nevada (1864).

Consistent with this high duty, the Nevada Constitution mandates that “[t]he legislature
shall provide for a uniform system of common schools . . ..” NEv. CONST. art. XI, § 2. The
Constitution specifies revenue streams that are to be pledged to the public schools and “must not
be transferred to other funds for other uses.” Id. at § 3. The Constitution further mandates that
“the legislature shall provide for support and maintenance [of the common schools] by direct
legislative appropriation from the general fund . ...” Id at § 6(1). These appropriations must
provide the funding the Legislature “deems to be sufficient,” to “fund the operation of the public
schools in the State” first “before any other appropriation is enacted.” Id. at § 6(2).

The Nevada Legislature provides funding for the public school system through the
“Nevada Plan.” Under the Nevada Plan, the Legislature determines for each biennium? the amount
of funding sufficient to operate the public schools and guarantees that amount to school districts.
This amount—the basic support guarantee—is funded by the Legislature through a combination of
state monies appropriated to the State’s Distributive School Account (“DSA”) and mandated local
taxes. The DSA is comprised, amongst other sources, of money derived from interest on the State
Permanent School Fund pursuant to Article X1, section 3, of the Nevada Constitution and the
appropriations of state revenue made by the Legislature each biennium for the operation of
Nevada’s public schools pursuant to Article XI, section 6, of the Nevada Constitution. NRS
387.030. The Nevada Plan requires the State to make quarterly payments to school districts from
the DSA. NRS 387.121, 387.1235. Through the Nevada Plan, the State guarantees the amount it

deems sufficient to operate the public schools and provides the funding for that amount as the first

priority in the biennium State budget.

2 Art. X1, section 6.6, defines “biennium” as “a petiod of two fiscal years beginning on July 1 of an
odd-numbered year and ending on June 30 of the next ensuing odd-numbered year.”
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The Legislature’s stated objective in funding public schools through the Nevada Plan is “to
ensure each Nevada child has a reasonably equal educational opportunity.” NRS 387.121.

Further, the Legislature recognizes, through the Nevada Plan, the State’s obligation to supplement
“local financial ability to whatever extent necessary in each school district to provide programs of
instruction in both compulsory and elective subjects that offer full opportunity for every Nevada
child to receive the benefit of the purposes for which public schools are maintained.” Id.

Pursuant to its Constitutional obligation, the Legislature passed Senate Bill 515 (“SB
515)—its enactment of the Nevada Plan for the 2015-2017 biennium—and appropriated the funds
it deemed sufficient for the operation of the Nevada public schools for the student population
reasonably estimated for the biennium. SB 515 establishes the statewide average basic support per
public school pupil for 2015-16 at $5,710. SB 515 § 1. In enacting SB 515, the Legislature
explained the bill’s purpose was to “ensur[e] sufficient funding for K-12 public education for the
2015-2017 biennium.” SB 515.

B. SB 302’s Diversion of Public School Funds to Private Purposes

During the same Legislative session, the Legislature also enacted SB 302, which was
signed into law on June 2, 2015. SB 302 authorizes the transfer of the Legislature’s biennial
appropriations for the operation of Nevada public schools from those schools into private ESAs.

Any child who enrolls in a public school for 100 consecutive days may establish an ESA.
SB 302 § 7. The 100-day requirement need be met only once in the child’s academic career in
order for that child to obtain funding every year until he or she matriculates, drops out, or leaves
the state. /d. Under the current proposed regulations, part time or full time enrollment will satisfy
the 100-day requirement, and a student who attended public school in 2014-2015 is eligible for an
ESA. Clancy Declaration, Exhibit 4, Second Revised Proposed Regulations of the State Treasurer
at § 9.4. Further, a child currently enrolled in private school may become eligible by enrolling in

just one public school class for 100 days. Id. Likewise, a child can attend a public kindergarten




O 0 3 N B

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

for 100 days, withdraw to attend private school, and receive a state funded voucher for the next
thirteen years. Id.; SB 302 § 7.6.>

When an ESA is established, SB 302 requires the State Treasurer to deposit into the ESA
an amount equal to 90 percent of the statewide average basic support guarantee per pupil, or
$5,139 per pupil for the 2015-16 school year. SB 302 § 8(2). For children with disabilities and
children in a household with an income of less than 185 percent of the Federal poverty level, the
State Treasurer must transfer 100 percent of the statewide average basic support guarantee per
pupil, or $5,710 for 2015-16. Id.

The total amount of the basic support guarantee transferred to the ESAs is deducted from
the funding appropriated by the Legislature for the operation of the school district in which the
eligible children reside. Specifically, the statute directs the State Treasurer to deduct “all the funds
deposited in education savings accounts established on behalf of children who reside in the
county” from the school district’s “apportionment” of the legislatively appropriated funding
“computed on a yearly basis.” SB 302 § 16.1; see also SB 302, Legislative Counsel’s Digest (“the
amount of the [ESA] must be deducted from the total apportionment to the resident school district
of the child on whose behalf the grant is made.”). As such, each ESA established represents a loss
to the public school district of the basic support guarantee amount, that is, either $5,139 or $5,710
per year.

C. SB 302’s Funding of Non-Uniform Private Schools

SB 302 authorizes the most expansive voucher program in the nation. Declaration of
Christopher Lubienski as Exhibit B (“Lubienski Declaration™) at § 9 (noting that “no other
program in the [United States] comes anywhere near” Nevada’s expansiveness). Other state

voucher programs are targeted at low income students, those from underperforming schools,

3 Indeed, Senator Scott T. Hammond, SB 302’s sponsor, has indicated his belief that the law was
intended to allow kindergartners to collect their ~$5000 ESA subsidy for 13 years without meeting
any attendance requirements. Clancy Declaration, Exhibit 5, Statement of Senator Hammond,
Sponsoring Senator of SB 302, at Public Hearing (July 17, 2015) at 47 (“I just want to say that—
the intent of the bill, actually from the very beginning was to allow for kindergarten—people
coming into kindergarten to choose. So, these are students who are not yet on the rolls.”)
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and/or are capped by a limit on the number of vouchers available or the total amount allocated for
the program each year. Id. at § 8, 10 (discussing numerous eligibility requirements other states
impose for voucher recipients). SB 302 has no such limits. It does not impose any income
threshold, hardship, school achievement, or academic requirement to receive an ESA. See Clancy
Declaration, Exhibit 4, Second Revised Proposed Regulation of the State Treasurer, § 3(1)(b)
(stating that the goal of SB 302 is to establish ESAs to “the largest number of children allowable™).
SB 302 contains no cap on the total amount of funding that can be transferred from the public
school districts to ESAs and it imposes no limit on the number of children who can receive an ESA
in any given year.

SB 302 also makes almost no restrictions on the private use of funds deposited into ESAs
by the State Treasurer. The law allows ESA funds to pay for a myriad of expenses far beyond
private school tuition, such as tutoring, commercial tests, home-based education curriculum
materials, and transportation to a private school or home-based education experiences. SB 302 §
9.1. The list of institutions and entities eligible to participate in the voucher program is also very
broad, including private schools, universities, distance education programs, tutors, tutoring
programs, and even parents themselves. SB 302 § 11.1. The only requirement in SB 302 for
participating entities is that they administer a norm-referenced achievement assessment in
mathematics and English/language arts each year. SB 302 § 12(1)(a).

SB 302 does not require private schools or other entities participating in the voucher
program to meet the non-discrimination, educational performance, accountability or any other
requirements established by the Legislature for the operation of Nevada’s uniform system of public
schools. Public schools, of course, cannot discriminate and must be open to all students without
regard to religion, household income, disability, homelessness or transiency, immigrant status,
English non-proficiency, academic or special needs. See, e.g., NRS 388.450; 388.520; 388.405;
388.407. In contrast, private institutions receiving ESA funds diverted from public schools may
refuse to admit, or otherwise discriminate against, students based on their personal and family
characteristics, including household income and academic performance. See generally SB 302;

see also Lubienski Declaration at Y 15-18 (stating that SB 302’s lack of non-discrimination
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requirements is “anomalous” and noting other states’ myriad non-discrimination requirements).
Private schools are not required to provide accommodations for students with disabilities. Further,
SB 302 does not require private schools or other entities to accept the ESA amount ($5,139 or
$5,710) as full tuition. Rather, private schools may continue to charge tuitions far exceeding that
amount and deny entry to those unable to pay. Id. at § 17 (“[N]othing in SB 302 prevents a private
school from charging more than the ESA amount and denying entry to those who are unable to pay
the full tuition amount.”).

Private entities receiving ESA funds are also not required to meet the same academic
requirements established by the Legislature for public schools. Nevada public schools are subject
to numerous requirements regarding testing and curriculum. See generally NRS 389 et seq.
(setting academic and testing standards for public schools). Private entities receiving ESA funding
do not have to meet any such requirements. Indeed, private schools can operate in Nevada
whether they are licensed by the state or not, NRS 394.211; approximately half of the private
schools in the state are exempt from licensure. See Clancy Declaration, Exhibit 6, 2014-15 Private
School Reports. Under SB 302, these non-licensed private schools can participate in the voucher
program. SB 302 § 11(1)(a). Private schools and other participating entities are also not required
to use a curriculum based on state-adopted curriculum content standards. SB 302’s absence of
educational performance and accountability requirements is anomalous when compared to other
state voucher programs. Lubienski Declaration at 9 12-14 (explaining that other, more limited,
voucher programs impose academic, curricular, and safety requirements for participating entities
receiving voucher funds and that SB 302 is “anomalous” for its lack of such requirements).

D. Implementation of SB 302

The State Treasurer expects to open the application process for ESAs in January of 2016,
and to begin disbursing funds in April of 2016. See Clancy Declaration, Exhibit 7, Office of the
State Treasurer News Release (July 9, 2015), “Treasurer’s Office Proposes Quarterly Enrollment
Periods for Education Savings Accounts” (noting quarterly enrollment periods beginning in
January 2016 with corresponding disbursement period of April 2016); see also Clancy Declaration,

Exhibit 8, Education Savings Account — SB 302, Notice of Workshop, Aug. 21, 2015 at 108,
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Statement of Chief of Staff Grant Hewitt (noting possibility of payments as early as January, but
no later than April). The State Treasurer has already begun allowing applicants to pre-register for
ESAs. See Clancy Declaration, Exhibit 9, Early Enrollment Form.

The Treasurer’s office currently reports that over 3,500 have pre-registered for ESAs. Id.
at Exhibit 10. If the Treasurer diverts funding away from the public schools for these 3,500 ESAs,
he would deduct over $17.5 million from the public school districts budgets in the current school
year. If the over 20,000 students already enrolled in private schools in Nevada each obtained an
ESA, the yearly cost to Nevada’s public schools under the voucher law would be over $102
million. The Treasurer’s Office has estimated that full participation in the voucher program by
both Nevada’s private school and home-based education populations would result in the reduction
of $200 million in public school district budgets. Clancy Declaration, Exhibit 8, Education
Savings Account — SB 302, Notice of Workshop, Aug. 21, 2015 at 67, Statement of Chief of Staff
Grant Hewitt (if all private and homeschooled children qualified for an ESA, “you’d have
approximately a $200M []hole in the budget™).

E. Procedural Background

On September 9, 2015, Plaintiffs—parents and children enrolled in the Nevada public
schools—filed their Complaint, challenging the constitutionality of SB 302. On September 16,
2015, Putative Intervenor-Defendants filed a Motion to Intervene as Defendants and their putative
Answer. On October 5, 2015, Plaintiffs filed their Opposition to the Motion to Intervene. The
Reply was filed on October 15, 2015. That motion is pending.

III. _ARGUMENT

A. Standard for Preliminary Injunction
Nevada Rule of Civil Procedure 65 provides this Court with the authority to issue a

preliminary injunction here. By statute an injunction may issue:

1. When it shall appear by the complaint that the plaintiff is entitled

to the relief demanded, and such relief or any part thereof consists in
restraining the commission or continuance of the act complained of,

either for a limited period or perpetually.
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2. When it shall appear by the complaint or affidavit that the
commission or continuance of some act, during the litigation, would
produce great or irreparable injury to the plaintiff.
3. When it shall appear, during the litigation, that the defendant is
doing or threatens, or is about to do, or is procuring or suffering to
be done, some act in violation of the plaintiff's rights respecting the
subject of the action, and tending to render the judgment ineffectual.
NRS 33.010.

Applying this statute, the Nevada Supreme Court has held that a preliminary injunction
should issue “upon a showing that the party seeking it enjoys a reasonable probability of success
on the merits and that the defendant's conduct, if allowed to continue, will result in irreparable
harm for which compensatory damage is an inadequate remedy.” Dixon v. Thatcher, 103 Nev.
414, 415, 742 P.2d 1029, 1029 (1987) (citing Number One Rent-A-Car v. Ramada Inns, 94 Nev.
779, 780, 587 P.2d 1329 (1978)); Dangberg Holdings Nevada, L.L.C. v. Douglas Cnty. & Bd. of
Cnty. Comm'rs, 115 Nev. 129, 142,978 P.2d 311, 319 (1999). In considering preliminary
injunctions, courts may also weigh the potential hardships to the relative parties and others, and the
public interest. University and Community College System of Nevada v. Nevadans for Sound
Government, 120 Nev. 712, 721, 100 P.3d 179, 187 (2004).

B. Plaintiffs Are Likely To Prevail On The Merits

The rules of statutory construction apply to the interpretation of a Constitutional provision.
As the Nevada Supreme Court has held, if a Constitutional provision “is clear and unambiguous,”
courts “will not look beyond the language of the provision but will instead apply its plain
meaning.” Lorton v. Jones, 322 P.3d 1051, 1054 (2014) (internal citations omitted); see also In re
Contested Election of Mallory, 128 Nev. Adv. Op. 41, 282 P.3d 739, 741 (2012) (Nevada courts
must “first look to the language itself and . . . give effect to its plain meaning.”); We the People
Nev. ex rel. Angle v. Miller, 124 Nev. 874, 881, 192 P.3d 1166, 1170 (2008) (same); Kay v. Nunez,
122 Nev. 1100, 1104, 146 P.3d 801, 804-05 (2006) (same).

Article XI of the Nevada Constitution affirmatively and unambiguously obligates the
Legislature to establish, maintain and support a system of free and uniform public schools that all

Nevada children are entitled to attend. The Nevada Supreme Court has recognized that Article XI
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of the Nevada Constitution “clearly expresses the vital role education plays in our state,” finding

that

[o]ur Constitution’s framers strongly believed that each child should have the
opportunity to receive a basic education. Their views resulted in a Constitution that
places great importance on education. Its provisions demonstrate that education is a
basic constitutional right in Nevada.

Guinn v. Legislature of Nev., 119 Nev. 277, 286, 71 P.3d 1269, 1275, decision clarified on denial
of reh’g Guinn v. Legislature of Nev., 119 Nev. 460, 76 P.3d 22 (2003), overruled on other
grounds by Nevadans for Nev. v. Beers, 122 Nev. 930, 142 P.3d 339 (2006).

The Education Article, by its clear and unambiguous terms, contains mandatory directives
to ensure the Legislature effectuates the “basic constitutional right” to education guaranteed to all
Nevada children. First, the Legislature must specifically appropriate funds for the maintenance of
the public schools and cannot use the funds appropriated for public education for any other
purpose. Second, the appropriations must be an amount deemed to be sufficient by the Legislature
to fund the operation of the public schools kindergarten through grade 12. Third, the Legislature
must provide a system of public schools that is uniform throughout the state. SB 302 violates each

of these explicit Constitutional mandates.

1. SB 302 Diverts Public School Funds From Public Schools to Private
Purposes in Violation of Article XI, Sections 3 and 6, of the Nevada
Constitution.

By its plain terms, the Education Article of the Nevada Constitution requires the
Legislature to “provide for the[] support and maintenance” of the common or public schools “by
direct legislative appropriation from the general fund.” Nev. Const. art. XI, § 6.1. The
appropriation for the public schools must occur “before any other appropriation is enacted to fund
a portion of the state budget for the next ensuing biennium.” Nev. Const. art XI, § 6.2. The direct
legislative appropriation can only be used “to fund the operation of the public schools in the State
for kindergarten through grade 12 for the next ensuing biennium for the population reasonably
estimated for that biennium.” Nev. Const. art. X1, § 6.2. “Any appropriation of money enacted in
violation of subsection 2. . . is void.” Nev. Const. art. XI, § 6.5. Likewise, Article XI, section 3,

specifies additional sources of funding for the public schools and also restricts the use of those
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funds. Nev. Const. art. XI, § 3 (specifying funds “pledged for educational purposes” and stating
that “the money therefrom must not be transferred to other funds for other uses”).*

The debates of the founding delegates to the Nevada Constitutional Convention underscore
the founders’ intent that funds appropriated to the public schools be used only for that purpose.
Delegates were specific that Article XI makes reference “only to public schools, and to the
appropriation of the public funds . . . so that it has a direct reference to the public schools, and
clearly cannot refer to anything else.” DEBATES AND PROCEEDINGS at 568. Further, the delegates
explained that that funds appropriated by the Legislature pursuant to Article XI were for “the
support of good common schools . . . the support and encouragement of public instruction.” Id. at
594. This Constitutional mandate is affirmed by statute. Nevada Revised Statute 387.045
provides that “[n]o portion of the public school funds or of the money specially appropriated for
the purpose of public schools shall be devoted to any other object or purpose.” NRS 387.045.

Nevertheless, SB 302 explicitly authorizes the use of funds appropriated to the public
schools for prohibited, non-public educational purposes. It directs the State Treasurer to transfer
into private ESAs the basic support guarantee per-pupil funding appropriated by the Legislature for
the operation of the school district in which the ESA-eligible child resides. SB 302 § 16.1 (school
districts are entitled to their apportioned funds “minus . . . all the funds deposited in education
savings accounts established on behalf of children who reside in the county”). This diversion of
public schools funds is in direct contravention of the plain language and intent of Article XI,
sections 3, 6.2, and 6.5 of the Nevada Constitution.

The Legislature apparently understood that SB 302 runs afoul of this constitutional
mandate when it attempted to exclude ESAs from NRS 387.045 (prohibiting use of public school

funding for other purposes). But this attempt is of no legal consequence. To the extent that NRS

* The term “educational purposes™ in Art. XI, section 3, refers specifically to the educational
system of the state, comprised of the State university and the public schools. See DEBATES AND
PROCEEDINGS at 579 (referring to Section 3 as a “public school fund” for the support of the State
University and common schools); see also State ex rel. Keith v. Westerfield, 23 Nev. 468, 49 P.
119, 121 (1897) (rejecting argument that the term “educational purposes” in Article XI, section 3
applies beyond public education).

12
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387.045 codifies the requirement in Article XI, sections 3 and 6, that public school appropriations
are for the exclusive use of operating the public schools, the Legislature cannot by statutory
enactment exempt itself from that clear constitutional mandate. Whitehead v. Nevada Comm'n On
Judicial Discipline, 110 Nev. 128, 166, 906 P.2d 230, 254, decision clarified on denial of reh'g,
110 Nev. 380, 873 P.2d 946 (1994) (holding that the Legislature “may not authorize that which is
forbidden by the Constitution.”).

The Nevada Supreme Court has long held that Article XI prohibits the diversion of public
school funding to other uses. State ex rel. Keith v. Westerfield, 23 Nev. 468 (1897) (holding that
funds allocated to the general school fund are reserved solely for the public school system). As the
Supreme Court explained, funds appropriated for the public schools under Article XI can only be
used for “the support” of the public schools and no portion of those funds can be used to pay a
non-public school employee “without disregarding the mandates of the constitution.” Id. at 121.
Payments of such funds for any other purpose are “unconstitutional, null and void” Id.;’ see also
State ex rel. Wright v. Dovey, 19 Nev. 396, 12 P. 910, 912 (1887) (holding that “neither the
framers of the constitution nor the legislature intended to allow public—school moneys to any
county for persons not entitled to attend the public schools therein . . . .”).

SB 302 expressly authorizes the diversion of funds appropriated by the Legislature for the
public schools, as well as funds set aside to the public schools pursuant to Section 3, to ESAs for
private expenses. Such a diversion directly violates Article XI, sections 3 and 6.2, and is,

therefore, “void.”

> The Westerfield court ultimately permitted the disputed payment out of the general fund rather
than the school fund, reasoning that the Legislature would have passed the small appropriation at
issue in that case ($45) even if taken out of the general fund. Westerfield, 49 P. at 121. The same
cannot be said here. As the State Treasurer acknowledges, implementation of SB 302 could cost
hundreds of millions of dollars, all of which will be deducted from the funding appropriated by the
Legislature for the operation of the public schools. Clancy Declaration at Exhibit 8, p.67. There is
simply no evidence in the legislative record on SB 302 to suggest that the legislature would have
passed the voucher law if it required a substantial new appropriation from the general fund, instead
of relying on the transfer of an unlimited amount of existing appropriations to the public schools
made under Art. XI, section 6.2.
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2. SB 302 Reduces Public School Funding Below the Level Deemed
Sufficient by the Legislature in Violation of Article XI, Section 6, of the
Nevada Constitution

Article XI, section 6, directs the Legislature to provide the appropriations it “deems to be
sufficient,” to fund the operation of Nevada’s public schools for kindergarten through grade 12 for
the next ensuing biennium. Nev. Const. art. XI, § 6.2. This provision was an amendment to the
Constitution by a ballot initiative in 2006. See Clancy Declaration, Exhibit 11, State of Nevada,
Statewide Ballot Questions, 2006. The stated purpose of this amendment was “to ensure funding
of education be given the status intended” by the Constitutions’ framers and to “substantially
enhance[ ] Nevada’s credibility as a stable environment for students and teachers.” Id. at 4-5.

SB 302, by transferring funding appropriated by the Legislature for the public schools into
ESAs for private uses necessarily reduces the Legislature’s appropriations for the public schools
below the level deemed “sufficient” by the Legislature under Art. XI, section 6.2. As a result, SB
302, is unconstitutional and, under Art. XI, section 6.5, void.

It cannot be disputed that deducting over $5,000 for each ESA from the funds appropriated
and guaranteed to school districts will reduce that funding below the amount deemed sufficient by
the Legislature to operate the public schools. This is simple math — each ESA decreases district
funding by the amount deposited in the ESA. As discussed supra at I1.D, the total reduction in the
Legislative allocation of funding to districts under SB 302 is not inconsequential but substantial.
Beyond this straightforward math, there are several additional reasons why the loss of funding
triggered by SB 302 will reduce the funding and resources below that deemed to be sufficient by
the Legislature in violation of Article XI, section 6.2.

First, SB 302 makes ESAs available to Nevada’s current private school and home-schooled
population. Students who never attended public school in the past can meet the 100-day
requirement with a single public school class and begin to receive funds, drawing millions of
dollars away from the public schools. See Section II.D, supra. These dollars are removed from
the school districts without any reduction in the enrollment on which the Legislature based the
sufficiency of the appropriations to operate the public schools. Thus, SB 302 will reduce the

Legislature’s appropriation of funds below what it has deemed to be sufficient to operate the public

14




O 0 N3

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

schools for “kindergarten through grade 12 for the next ensuing biennium for the population
reasonably estimated for that biennium.” Art. XI, section 6.2.

Second, SB 302 fails to take into account that the amounts appropriated and “deemed to be
sufficient. . . to fund the operation of the public schools,” Art. XI, section 6.2, includes not only
expenses that may vary due to changes in student enrollment, but also significant fixed costs.
When a student obtains an ESA under SB 302 and no longer attends a public school, the school
district loses the 90 or 100 percent of the amount of the guaranteed basic support yet retains the
fixed costs of educating that student and all the other students remaining in the district’s schools.
Declaration of Paul Johnson as Exhibit C, CFO for White Pine County School District (“Johnson
Declaration”), at Y 7-9 (stating that “if a student were to leave White Pine after obtaining an
ESA,” the district “would nevertheless maintain many of the fixed expenditures associated with
educating that child” including teachers and “school counselors, school administrators, school
resource officers, custodial staff, maintenance personnel, groundskeepers, bus routes, bus drivers,
nutrition programs, and other support services”).

The fixed costs of operating a system of public schools are not commensurately reduced by
losing one or even a handful of students. For example, the cost of a teacher remains unless there
is a sufficient decline in the number of students in a particular grade or school to allow for
eliminating the teaching position altogether. Nor can teachers easily be released mid-year.
Johnson Declaration at § 8 (“pursuant to N.R.S. 391.3196, school districts must notify teachers by
May 1 if they will be reemployed for the ensuing school year. These staffing decisions are made
based on projected enrollment, and cannot be readily adjusted during the school year.”) Likewise,
the fixed costs associated with keeping a particular school operating in a safe and healthy
manner—ijanitorial positions, administration, utilities, maintenance, grounds keeping,
counseling—all of those expenses remain unless enrollment drops to the point where the district
can close a school. See Clancy Declaration, Exhibit 12, Nevada Legislative Counsel Bureau,
“2015 Nevada Education Data Book™ at 84-89 (breaking down per-pupil expenditures into

categories that include fixed costs, such as operations and leadership).
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Third, SB 302 fails to recognize that the estimated enrollment on which the Legislature
determines the sufficiency of the funding necessary to operate the public schools includes students
requiring additional staff and services and, therefore, are more costly to educate. As the
Legislature has acknowledged, educating students with disabilities in need of special education
services, English language learners, and students from lower socio-economic backgrounds require
more resources and funding. Id. at 91 (demonstrating increased per-pupil costs for Special
Education students, ELL students, and economically disadvantaged students).®

Thus, as funding is redirected to ESAs under SB 302, districts will have less funding—
below the level deemed to be sufficient under Art. XI, section 6.2—to provide the resources
essential to educate the significant numbers of students with greater needs: students with
disabilities; English language learners; students at risk due to household and neighborhood
poverty, homelessness and transiency; and students with other special needs who will remain in the
public schools. See, e.g. Lubienski Declaration at § 20-21 (noting that typical effect of choice
systems is that students who are more expensive to educate stay in the public school system).

SB 302, by deducting substantial amounts from school district budgets for ESAs, reduces
the level of funding for the operation of the public schools below that which the Legislature has
deemed to be sufficient in its biennium appropriations for the maintenance and support of
Nevada’s public schools. As a result, SB 302, on its face, violates Art. XI, section 6.2, of the

Nevada Constitution.

3. SB 302 Violates the Mandate to Establish and Maintain a Uniform
System of Common Schools in Violation of Art. XI, Section 2, of the
Nevada Constitution

At the heart of the Education Article is the command that the Legislature establish and
maintain a “uniform” public school system. Nev. Const. art. XI, § 2. To ensure uniformity
consistent with this mandate, the Legislature has enacted an extensive framework of requirements

to ensure the public schools are open to all children and to provide them with a quality education

® Indeed, the Legislature in SB 302 itself recognized the higher cost of educating students with
disabilities and at-risk, low-income students by deducting not just 90 percent, but the full amount
of the basic guaranteed support for those special needs students. SB 302, § 8.1(a).
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as is their basic Constitutional entitlement. See e.g., NRS 388.450; 388.520; 388.405; 388.407
(providing specific standards for the instruction of ELL and special needs students); NRS 389, et
seq. (setting academic and testing standards for public schools); NRS 391.465 (establishing
statewide performance evaluation system for teachers).

SB 302 on its face violates this clear and unambiguous Constitutional requirement. SB 302
allows public school funds to pay for private schools and other entities that are not subject to the
requirements applied to public schools. The private schools, on-line programs and parents
receiving public school funds under SB 302 do not have to use the State adopted curriculum taught
in public schools, nor administer State assessments to determine whether students are achieving
State academic goals. While private schools and other entities under SB 302 have to give a norm-
referenced test in mathematics and English each year, SB 302 § 12(1)(a), there is no requirement
that the subjects be taught or that the assessment results will be used to evaluate performance in the
same manner that the public schools are held accountable. See id. Private schools can also
participate under SB 302 whether they are State licensed or not; approximately half of the private
schools in the state are not licensed. See Clancy Declaration, Exhibit 6, 2014-15 Private School
Reports; SB 302 § 11(1)(a). Indeed, every element designed to ensure uniformity and
accountability in the public school system—curriculum guidelines, testing requirements, teacher
qualifications—is inapplicable to the private schools and entities participating under SB 302.

Likewise, private schools and entities that accept ESA funds do not have to accept all
students. These schools and entities may discriminate based on a student’s religion or lack thereof,
academic achievement, ELL status, disability, homelessness or transiency, gender, gender identity
and sexual orientation. Lubienski Declaration at 4 16 (identifying multiple Nevada private schools
with publically available admissions criteria that are facially discriminatory, e.g., requiring a
declaration of religious belief, agreement with a statement on sexuality, grade minimums, or a lack
of behavior problems, or charging more for English Language Learners). These schools can also
refuse to serve a student based on the student’s socio-economic status and inability to pay tuition

that exceeds the voucher amount. Id. at §17.
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Thus, SB 302 uses public monies for private schools and entities not subject to the legal
requirements and educational standards governing public schools, in violation of the uniformity
mandate of the Education Article. Cf. Bush v. Holmes, 919 So. 2d 392, 409-10 (Fla. 2006)
(holding Florida’s voucher system unconstitutionally non-uniform because private schools
receiving vouchers were not required to be accredited by the state or to adopt State-approved
curricula used by public schools, and could hire teachers without the training, education, and
background-check mandated for public school teachers).

SB 302 violates the Nevada Constitution’s uniformity requirement in an additional way. In
mandating the establishment and maintenance of a uniform public school system, the Constitution
has, in the same breath, prohibited the Legislature from establishing and maintaining a separate
alternative system to Nevada’s uniform public schools. “Nevada follows the maxim ‘expressio
unius est exclusio alterius,” the expression of one thing is the exclusion of another,” State v. Javier
C., 128 Nev. Adv. Op. 50, 289 P.3d 1194, 1197 (2012), and “[t]his rule applies as forcibly to the
construction of written Constitutions as other instruments.” King v. Bd. of Regents of Univ. of
Nev., 65 Nev. 533, 556, 200 P.2d 221 (1948); see also Thomas v. Nev. Yellow Cab Corp., 130 Nev.
Adv. Op. 52,327 P.3d 518, 521 (2014), reh’g denied (Sept. 24, 2014) (applying expressio unius
est exclusio alterius as canon of construction); Hernandez v. Bennett-Haron, 128 Nev. Adv. Op.
54,287 P.3d 305, 316 (2012) (similar).

Pursuant to this fundamental principle, the Legislature is prohibited from enacting statutes
that are inconsistent and conflict with clear Constitutional mandates. The Nevada Supreme Court
has expressly held that “[e]very positive direction” in the Nevada Constitution “contains an
implication against anything contrary to it which would frustrate or disappoint the purpose of that
provision.” Galloway v. Truesdell, 83 Nev. 13, 26, 422 P.2d 237, 246 (1967) (citation omitted);
see also id. at 26 (holding that the “affirmation of a distinct policy upon any specific point in a
state constitution implies the negation of any power in the legislature to establish a different
policy”); Moore v. Humboldt Cnty., 48 Nev. 397,232 P. 1078, 1079 (1925) (same). The
Legislature’s obligation under the Nevada Constitution to provide for the education of Nevada’s

children through the establishment of a uniform system of public schools simultaneously prohibits
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the Legislature from enacting SB 302, a law that allows for the education of Nevada children
through a non-uniform means wholly separate and distinct from the uniform system of public
schools.

In Bush v. Holmes, 919 So. 2d 392 (Fla. 2006), the Florida Supreme Court interpreted that
state’s constitutional provision requiring the Florida Legislature to create “a uniform, efficient,
safe, secure, and high quality system of free public schools,” Fla. Const. art. IX, § 1, to forbid the
state from establishing a voucher system. Id. at 407. The court reasoned that the Florida
Constitution “mandates that a system of free public schools is the manner in which the State is to
provide a free education to the children of Florida’ and that ‘providing a free education . . . by
paying tuition . . . to attend private schools is a ‘a substantially different manner’ of providing a
publicly funded education than . . . the one prescribed by the Constitution.” Id. (citation omitted).
In so holding, the Court expressly relied on the maxim of constitutional interpretation that “where
one method or means of exercising a power is prescribed in a constitution it excludes its exercise
in other ways.”” Id. (quoting S & J Transp., Inc. v. Gordon, 176 So. 2d 69, 71 (1965)). Similarly,
the Nevada Constitution mandates a uniform system of public schools, and SB 302, like the
voucher law struck down in Holmes, provides public funding to educate Nevada children in a
“substantially different manner” from the public schools. The Nevada Constitution’s requirement
that the Legislature maintain a uniform system of public schools necessarily forbids the Legislature
from undermining that Constitutional obligation by deliberately siphoning funding from public
schools in order to pay for private schools and other programs that are wholly outside of the
uniform public school system. SB 302 is, therefore, unconstitutional under Art. XI, section 2, and
must be enjoined.

C. Plaintiffs Will Be Irreparably Harmed If a Preliminary Injunction Is Not
Issued

Because SB 302 violates the Nevada Constitution, the irreparable injury element is
satisfied. City of Sparks v. Sparks Mun. Court, 129 Nev. Adv. Op. 38,302 P.3d 1118, 1124 (2013)
(“As a constitutional violation may be difficult or impossible to remedy through money damages,

such a violation may, by itself, be sufficient to constitute irreparable harm.”); see also Monterey
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Mech. Co. v. Wilson, 125 F.3d 702, 715 (9th Cir.1997); Eaves v. Bd. of Clark Cnty. Comm'rs, 96
Nev. 921, 924-25, 620 P.2d 1248 (1980) (finding statute unconstitutional and, thus, ordering trial
court to impose preliminary injunction without reaching irreparable harm requirement). That is the
end of the analysis.

Even if it were necessary to establish irreparable harm, which it is not, irreparable injury to
Nevada’s public school children is readily established. The amount of funding that the voucher
law will divert from school district budgets is not de minimus, but substantial. If the Treasurer
diverts public school funding for just the 3,500 that have pre-registered for ESAs, he would deduct
over $17.5 million from the public school districts budgets in the current school year. Further, if
all of the over 20,000 students already enrolled in private schools obtained an ESA, the yearly cost
to Nevada’s public schools of subsidizing their private school education under the voucher law
would be over $102 million. In fact, the Treasurer’s Office has estimated that full participation in
the voucher program by Nevada’s private school and home-based education students would result
in the reduction of $200 million in public school district budgets. Clancy Declaration, Exhibit 8,
Education Savings Account — SB 302, Notice of Workshop, Aug. 21, 2015 at 67, Statement of
Chief of Staff Grant Hewitt.

SB 302 will also necessitate frequent and unpredictable adjustments of public school
district budgets to the detriment of students in public schools. Pursuant to NRS 387.124 and SB
302, a district’s apportionment is established on a quarterly basis based on the number of students
in each school district, “minus . . . all the funds deposited in education savings accounts
established on behalf of children who reside in the county.” SB 302 § 16.1. The deduction of
ESA funds from each district’s allocation will require quarterly adjustments to school district
budgets. NRS 387.124; Johnson Declaration at § 12 (SB 302 will change a district’s quarterly
enrollment “throughout the year”); id. at § 12(a) (a district’s “budgetary allotment will be adjusted
on a quarterly basis.”). As school districts lose funding, they will be forced to make numerous
budget cutting decisions that will reduce their ability to adequately serve students. School districts
may have to halt necessary services for students, decrease curricular supplies, “eliminate teacher

resources and professional development programs which are critical to improving instruction at
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our schools,” and cut “extra and co-curricular activities like music programs and intramural sports”
that provide “substantial benefits to students.” Declaration of Jeff Zander as Exhibit D,
Superintendent of the Elko County School District at § 6; see also Declaration of Jim Mclntosh as
Exhibit E, CFO for Clark County School District at 4 4 (“MclIntosh Declaration™).

Further, some school districts may have to begin “seriously considering closing schools”
and will be unable to afford to take on or hire new teachers such that “[c]lass sizes . . . would
balloon.” Johnson Declaration, at § 11. Even if a school district is able to make budgetary
adjustments in the middle of the year or from year-to-year, those changes “would be incredibly
disruptive to a school community.” Id. at§ 13. A school may be required to “revise its course
offerings, change student schedules, and move students into different classrooms,” all of which
“reduces the quality of education that schools are able to provide.” Id.; see also McIntosh
Declaration, at § 6.

SB 302’s diversion of funds further leaves school districts with insufficient means to afford
the underlying fixed costs of operating the system. For example, if one student in a classroom of
30 leaves a school district after obtaining an ESA, the school district loses $5,139 to $5,710, but
cannot eliminate the expense of “the teacher salary, as that teacher is still needed for the remaining
29 students,” nor “the bus used to transport that child, the custodial staff used to maintain that
child’s classroom, or the nutritional staff used to provide food service to that student.” Johnson
Declaration at § 9. Accordingly the school district, “does not recoup the funding lost as a result of
an ESA through savings of no longer having to serve that student” but rather “retains all of the
fixed costs of educating that student.” Id. Because fixed costs “cannot be reduced,” school
districts will be “forced to eliminate other services, like extracurricular activities that keep students
invested in school, in order to make ends meet.” Id.; see also Zander Declaration at § 5 (noting
that fixed costs cannot be adjusted during the school year, especially in rural counties that cannot
“easily transfer teachers to other positions or other schools . . . because those schools can be up to
100 miles apart”); McIntosh Declaration at § 4.b.

Finally, SB 302 will concentrate the highest need students in public schools, increasing the

per pupil education cost. Although the voucher amount is fixed at the statewide average basic
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support guarantee, that amount does not reflect the substantial differences in education need and
cost among different student populations. Students with disabilities, English Language Learners,
and those from low income households and neighborhoods require additional resources and
interventions to achieve Nevada’s academic standards. Voucher programs typically result in an
exit of students who are less costly to educate from the public schools, while those who are more
expensive to educate remain. Lubienski Declaration at § 20-23 (explaining that private schools
select lower cost students, leaving public schools to serve those more expensive to educate and that
due to Nevada’s anomalous lack of regulation “the segregative effects typically seen with choice
programs may be more pronounced”). By its operation, SB 302 will cause a rise in the average
cost-per-pupil for Nevada public school district while simultaneously reducing funding below
sufficiency levels.

The need for a preliminary injunction to prevent harm to Nevada’s public school children is
manifest and urgent. As noted above, the Treasurer plans to accept applications for ESAs in
January and commence diverting funding from public schools pursuant to SB 302 this school year.
Thus, public school districts face the imminent threat of the loss of substantial amounts of
guaranteed state funding from their current school year budgets. This threatened disruption of the
public education system for hundreds of thousands of Nevada’s children also outweighs any
hardships that Defendant could claim from delay in implementation of SB 302.

Nor will money damages compensate for the educational injury resulting from the
depletion of funding, and the budgetary instability, introduced by SB 302. A public school
student, whose classroom is disrupted by increased class sizes, reductions in resources, and
reduced programming, cannot get that instructional time back, impairing that child’s Constitutional
right to a public education. Accordingly Plaintiffs have more than demonstrated a threat of
irreparable harm if the SB 302 if not enjoined by this court.
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IV. CONCLUSION

Wherefore, Plaintiffs respectfully request that this Court issue a preliminary injunction
enjoining the Defendant State Treasure from implementing SB 302 and its regulations. A

proposed order is attached to the Clancy Declaration as Exhibit 13.

October 20, 2015 WOLF, RIFKIN, SHAPIRO, SCHULMAN & RABKIN,
LLP
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CERTIFICATE OF SERVICE

I hereby certify that on this 20th day of October, 2015, a true and correct copy
of PLAINTIFFS’ MOTION FOR PRELIMINARY INJUNCTION AND POINTS AND
AUTHORITIES IN SUPPORT THEREOF was placed in an envelope, postage prepaid,
addressed as stated below, in the basket for outgoing mail before 4:00 p.m. at WOLF, RIFKIN,
SHAPIRO, SCHULMAN & RABKIN, LLP. The firm has established procedures so that all mail

placed in the basket before 4:00 p.m. is taken that same day by an employee and deposited in a

U.S. Mail box.

Adam Paul Laxalt Mark A. Hutchison

Attorney General Jacob A. Reynolds

Ketan D. Bhirud, Esq. Robert T. Stewart

Deputy Attrorney Genreal HUTCHISON & STEFFEN, LLC
Grant Sawyer Building 10080 West Alta Drive, Suite 200
555 E. Washington Avenue, Suite 3900 Las Vegas, NV 89145

Las Vegas, NV 89101 _Telephone: (702) 385-2500
Telephone: 702-486-3420 jreynolds@hutchlegal.com

rstewart(@hutchlegal.com

Fax: 702-486-3768

Attorneys for Defendants Nevada counsel of record for applicants for
intervention

Timothy D. Keller, Esq.

INSTITUTE FOR JUSTICE

398 South Mill Ave., Ste. 301

Tempe, AZ 85281

Telephone: (480) 557-8300

tkeller@jij.org

Attorney for applicants for intervention

Vil e —

Laura Simar, an Employee of
WOLF, RIFKIN, SHAPIRO, SCHULMAN &
RABKIN, LLP
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FIRST JUDICIAL DISTRICT COURT

IN AND FOR CARSON CITY, NEVADA

HELLEN QUAN LOPEZ, individually and on
behalf of her minor child, C.Q.; MICHELLE
GORELOW, individually and on behalf of her
minor children, A.G. and H.G.; ELECTRA
SKRYZDLEWSKI, individually and on behalf
of her minor child, L.M.; JENNIFER CARR,
individually and on behalf of her minor
children, W.C., A.C., and E.C.; LINDA
JOHNSON, individually and on behalf of her
minor child, K.J.; SARAH and BRIAN
SOLOMON, individually and on behalf of
their minor children, D.S. and K.S.,

Plaintiffs,

V8.

DAN SCHWARTZ, IN HIS OFFICIAL
CAPACITY AS TREASURER OF THE

STATE OF NEVADA,
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DECLARATION OF THOMAS P. CLANCY

I, Thomas P. Clancy, declare as follows:

1. I am over the age of 18 and legally competent to make this declaration.

2. I am an attorney at the law firm of Munger, Tolles & Olson LLP and counsel for
Plaintiffs in the above-captioned matter. I have personal knowledge of the facts set forth in this
declaration, and, if called as a witness, I could and would testify competently to the matters set
forth herein.

3. Attached as Exhibit 1 is a true and correct copy of Senate Bill 302.

4. Attached as Exhibit 2 is a true and correct copy of excerpts from the Official Report
of the Debates and Proceedings in the Constitutional Convention of the State of Nevada, dated
1866.

5. Attached as Exhibit 3 is a true and correct copy of an excerpt from the First Annual
Message of H.G. Blasdel, Governor of the State of Nevada. The full Message is available at:
http://www.leg.state.nv.us/Division/Research/Library/Documents/HistDocs/Sos/1864.pdf.

6. Attached as Exhibit 4 is a true and correct copy of the Second Revised Proposed
Regulation of the State Treasurer for SB 302, dated October 9, 2015.

7. Attached as Exhibit 5 is a true and correct copy of excerpts from the July 17, 2015
Notice of Workshop regarding Education Savings Account — SB 302. A full copy of this transcript
is available at
http://www .nevadatreasurer.gov/uploadedFiles/nevadatreasurergov/content/SchoolChoice/2015-
07-17 Notice_of Workshop Minutes.pdf.

8. Attached as Exhibit 6 is a true and correct copy of a report by the Nevada
Department of Education concerning Private Schools in the 2014-2015 school year. This
publication is available at:
http://www.doe.nv.gov/Private _Schools/Documents/201415PrivateSchoolreports/.

9. Attached as Exhibit 7 is a news release from the Office of the State Treasurer, dated
July 9, 2015. This news release is available at:

http://www.nevadatreasurer.gov/PublicInfo/PR/2015/NESAP/2015-07-
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09 Treasurer s Office Proposes Quarterly Enrollment Periods for Education Savings Accou
nts_(SB302)/.

10.  Attached as Exhibit 8 is a true and correct copy of excerpts from the August 21,
2015 Notice of Workshop regarding Education Savings Account — SB 302. A full copy of this
transcript is available at:
http://www.nevadatreasurer. gov/ uploadedFiles/nevadatreasurergov/content/School Choice/2015-
08-21 Notice of Workshop Minutes.pdf.

11.  Attached as Exhibit 9 is a true and correct copy of the first three pages of the online
Early Enrollment form for ESAs. The Early Enrollment form can be accessed at
https://nevadatreasurer.gov/schoolchoice/default.aspx?appid=esaapp.ascx.

12.  Attached as Exhibit 10 is a true and correct copy of the official twitter page for the
Office of the State Treasurer of Nevada, as accessed on October 19, 2015. The official twitter
page is available at https://twitter.com/NVTreasury.

13.  Attached as Exhibit 11 is a true and correct copy of excerpts from the Statewide
Ballot Questions for 2006.

14.  Attached as Exhibit 12 is a true and correct copy of excerpts from the 2015 Nevada
Education Data Book.

15.  Attached as Exhibit 13 is a [Proposed] Decision and Order, Comprising Findings of
Fact and Conclusions of Law.

16. I declare under penalty of perjury that the foregoing is true and correct.

17. Executed on October 19, 2015, at Los Angeles, California.

Thom/as"P. Clancy yd
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EXHIBIT 1

Senate Bill No. 302—Senator Hammond

CHAPTER..........

AN ACT relating to education; establishing a program by which a
child who receives instruction from a certain entity rather
than from a public school may receive a grant of money in an
amount equal to the statewide average basic support per-
pupil; providing for the amount of each grant to be deducted
from the total apportionment to the school district; providing
a child who receives a grant and is not enrolled in a private
school with certain rights and responsibilities; and providing
other matters properly relating thereto.

Legislative Counsel’s Digest:

Existing law requires each child between the ages of 7 and 18 years to attend a
public school of the State, attend a private school or be homeschooled. (NRS
392.040, 392.070) Existing law also provides for each school district to receive
certain funding from local sources and to receive from the State an apportionment
per pupil of basic support for the schools in the school district. (NRS 387.1235,
387.124) This bill establishes a program by which a child enrolled in a private
school may receive a grant of money in an amount equal to 90 percent, or, if the
child is a pupil with a disability or has a household income that is less than 185
percent of the federally designated level signifying poverty, 100 percent, of the
statewide average basic support per pupil. Sections 7 and 8 of this bill allow a
child to enroll part-time in a public school while receiving part of his or her
instruction from an entity that participates in the program to receive a partial grant.
Money from the grant may be used only for specified purposes.

Section 7 of this bill authorizes the parent of a child who is required to attend
school and who has attended a public school for 100 consecutive school days to
enter into an agreement with the State Treasurer, according to which the child will
receive instruction from certain entities and receive the grant. Each agreement is
valid for 1 school year but may be terminated early and may be renewed for any
subsequent school year. Not entering into or renewing an agreement for any given
school year does not preclude the parent from entering into or renewing an
agreement for any subsequent year.

If such an agreement is entered into, an education savings account must be
opened by the parent on behalf of the child. Under section 8 of this bill, for any
school year for which the agreement is entered into or renewed, the State Treasurer
must deposit the amount of the grant into the education savings account. Under
section 16 of this bill, the amount of the grant must be deducted from the total
apportionment to the resident school district of the child on whose behalf the grant
is made. Section 8 provides that the State Treasurer may deduct from the amount of
the grant not more than 3 percent for the administrative costs of implementing the
provisions of this bill.

Section 9 of this bill lists the authorized uses of grant money deposited in an
education savings account. Section 9 also prohibits certain refunds, rebates or
sharing of payments made from money in an education savings account.

Under section 10 of this bill, the State Treasurer may qualify private financial
management firms to manage the education savings accounts. The State Treasurer
must establish reasonable fees for the management of the education savings
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accounts. Those fees may be paid from the money deposited in an education
savings account.

Section 11 of this bill provides requirements for a private school, college or
university, program of distance education, accredited tutor or tutoring facility or the
parent of a child to participate in the grant program established by this bill by
providing instruction to children on whose behalf the grants are made. The State
Treasurer may refuse to allow such an entity to continue to participate in the
program if the State Treasurer finds that the entity fails to comply with applicable
provisions of law or has failed to provide educational services to a child who is
participating in the program. Section 16.2 of this bill authorizes a child who is
participating in the program to enroll in a program of distance education if the child
is only receiving a portion of his or her instruction from a participating entity.

Under section 12 of this bill, each child on whose behalf a grant is made must
take certain standardized examinations in mathematics and English language arts.
Subject to applicable federal privacy laws, a participating entity must provide those
test results to the Department of Education, which must aggregate the results and
publish data on the results and on the academic progress of children on behalf of
whom grants are made. Under section 13 of this bill, the State Treasurer must make
available a list of all entities who are participating in the grant program, other than
a parent of a child. Section 13 also requires the Department to require resident
school districts to provide certain academic records to participating entities.

Sections 15.1 and 16.4 of this bill provide that a child who participates in the
program but who does not enroll in a private school is an opt-in child. Section 16.4
requires the parent or guardian of such a child to notify the school district where the
child would otherwise attend or the charter school in which the child was
previously enrolled, as applicable.

Existing law requires the parent of a homeschooled child who wishes to
participate in activities at a public school, including a charter school, through a
school district or through the Nevada Interscholastic Activities Association to file a
notice of intent to participate with the school district in which the child resides.
(NRS 386.430, 386.580, 392.705) Section 16.5 of this bill enacts similar
requirements for the parents of an opt-in child who wishes to participate with the
school district. Sections 15.2 and 15.3 of this bill authorize an opt-in child to
participate in the Nevada Youth Legislature. Sections 15.4-15.8 and 16.7 of this
bill authorize an opt-in child to participate in activities at a public school, through a
school district or through the Nevada Interscholastic Activities Association if the
parent files a notice of intent to participate. Section 16.6 of this bill requires an opt-
in child who wishes to enroll in a public high school to provide proof
demonstrating competency in courses required for promotion to high school similar
to that required of a homeschooled child who wishes to enroll in a public high
school.

Section 14 of this bill provides that the provisions of this bill may not be
deemed to infringe on the independence or autonomy of any private school or to
make the actions of a private school the actions of the government of this State.
Section 15.9 of this bill exempts grants deposited in an education savings account
from a prohibition on the use of public school funds for other purposes.

Existing law requires children who are suspended or expelled from a public
school for certain reasons to enroll in a private school or program of independent
study or be homeschooled. (NRS 392.466) Section 16.8 of this bill authorizes such
a child to be an opt-in child.
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EXPLANATION — Matter in bolded italics is new; matter between brackets fomitted-material} is material to be omitted.

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN
SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS:

Section 1. Chapter 385 of NRS is hereby amended by adding
thereto the provisions set forth as sections 2 to 15, inclusive, of this
act.

Sec. 2. As used in sections 2 to 15, inclusive, of this act,
unless the context otherwise requires, the words and terms defined
in sections 3 to 6, inclusive, of this act have the meanings ascribed
to them in those sections.

Sec. 3. “Education savings account” means an account
established for a child pursuant to section 7 of this act.

Sec. 3.5. “Eligible institution” means:

1. A university, state college or community college within the
Nevada System of Higher Education; or

2. Any other college or university that:

(a) Was originally established in, and is organized under the
laws of, this State;

(b) Is exempt from taxation pursuant to 26 U.S.C. § 501(c)(3);
and

(c) Is accredited by a regional accrediting agency recognized
by the United States Department of Education.

Sec. 4. “Parent” means the parent, custodial parent, legal
guardian or other person in this State who has control or charge
of a child and the legal right to direct the education of the child.

Sec. 5. “Participating entity” means a private school that is
licensed pursuant to chapter 394 of NRS or exempt from such
licensing pursuant to NRS 394.211, an eligible institution, a
program of distance education that is not offered by a public
school or the Department, a tutor or tutoring agency or a parent
that has provided to the State Treasurer the application described
in subsection 1 of section 11 of this act.

Sec. 5.5. “Program of distance education” has the meaning
ascribed to it in NRS 388.829.

Sec. 6. “Resident school district” means the school district in
which a child would be enrolled based on his or her residence.

Sec. 7. 1. Except as otherwise provided in subsection 10,
the parent of any child required by NRS 392.040 to attend a public
school who has been enrolled in a public school in this State
during the period immediately preceding the establishment of an
education savings account pursuant to this section for not less
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than 100 school days without interruption may establish an
education savings account for the child by entering into a written
agreement with the State Treasurer, in a manner and on a form
provided by the State Treasurer. The agreement must provide that:

(a) The child will receive instruction in this State from a
participating entity for the school year for which the agreement
applies;

(b) The child will receive a grant, in the form of money
deposited pursuant to section 8 of this act in the education savings
account established for the child pursuant to subsection 2;

(c) The money in the education savings account established
for the child must be expended only as authorized by section 9 of
this act; and

(d) The State Treasurer will freeze money in the education
savings account during any break in the school year, including
any break between school years.

2. If an agreement is entered into pursuant to subsection 1,
an education savings account must be established by the parent on
behalf of the child. The account must be maintained with a
financial management firm qualified by the State Treasurer
pursuant to section 10 of this act.

3. The failure to enter into an agreement pursuant to
subsection 1 for any school year for which a child is required by
NRS 392.040 to attend a public school does not preclude the
parent of the child from entering into an agreement for a
subsequent school year.

4. An agreement entered into pursuant to subsection 1 is
valid for 1 school year but may be terminated early. If the
agreement is terminated early, the child may not receive
instruction from a public school in this State until the end of the
period for which the last deposit was made into the education
savings account pursuant to section 8 of this act, except to the
extent the pupil was allowed to receive instruction from a public
school under the agreement.

5. An agreement terminates automatically if the child no
longer resides in this State. In such a case, any money remaining
in the education savings account of the child reverts to the State
General Fund.

6. An agreement may be renewed for any school year for
which the child is required by NRS 392.040 to attend a public
school. The failure to renew an agreement for any school year
does not preclude the parent of the child from renewing the
agreement for any subsequent school year.

EXHIBIT 1



EXHIBIT 1
5

7. A parent may enter into a separate agreement pursuant to
subsection 1 for each child of the parent. Not more than one
education savings account may be established for a child.

8. Except as otherwise provided in subsection 10, the State
Treasurer shall enter into or renew an agreement pursuant to this
section with any parent of a child required by NRS 392.040 to
attend a public school who applies to the State Treasurer in the
manner provided by the State Treasurer. The State Treasurer shall
make the application available on the Internet website of the State
Treasurer.

9. Upon entering into or renewing an agreement pursuant to
this section, the State Treasurer shall provide to the parent who
enters into or renews the agreement a written explanation of the
authorized uses, pursuant to section 9 of this act, of the money in
an education savings account and the responsibilities of the parent
and the State Treasurer pursuant to the agreement and sections 2
to 15, inclusive, of this act.

10. A parent may not establish an education savings account
for a child who will be homeschooled, who will receive instruction
outside this State or who will remain enrolled full-time in a public
school, regardless of whether such a child receives instruction
from a participating entity. A parent may establish an education
savings account for a child who receives a portion of his or her
instruction from a public school and a portion of his or her
instruction from a participating entity.

Sec. 8. 1. If a parent enters into or renews an agreement
pursuant to section 7 of this act, a grant of money on behalf of the
child must be deposited in the education savings account of the
child.

2. Except as otherwise provided in subsections 3 and 4, the
grant required by subsection 1 must, for the school year for which
the grant is made, be in an amount equal to:

(a) For a child who is a pupil with a disability, as defined in
NRS 388.440, or a child with a household income that is less than
185 percent of the federally designated level signifying poverty,
100 percent of the statewide average basic support per pupil; and

(b) For all other children, 90 percent of the statewide average
basic support per pupil.

3. If a child receives a portion of his or her instruction from a
participating entity and a portion of his or her instruction from a
public school, for the school year for which the grant is made, the
grant required by subsection 1 must be in a pro rata based on
amount the percentage of the total instruction provided to the
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child by the participating entity in proportion to the total
instruction provided to the child.

4. The State Treasurer may deduct not more than 3 percent of
each grant for the administrative costs of implementing the
provisions of sections 2 to 15, inclusive, of this act.

5. The State Treasurer shall deposit the money for each grant
in quarterly installments pursuant to a schedule determined by the
State Treasurer.

6. Any money remaining in an education savings account:

(a) At the end of a school year may be carried forward to the
next school year if the agreement entered into pursuant to section
7 of this act is renewed.

(b) When an agreement entered into pursuant to section 7 of
this act is not renewed or is terminated, because the child for
whom the account was established graduates from high school or
for any other reason, reverts to the State General Fund at the end
of the last day of the agreement.

Sec. 9. 1. Money deposited in an education savings account
must be used only to pay for:

(a) Tuition and fees at a school that is a participating entity in
which the child is enrolled;

(b) Textbooks required for a child who enrolls in a school that
is a participating entity;

(¢c) Tutoring or other teaching services provided by a tutor or
tutoring facility that is a participating entity;

(d) Tuition and fees for a program of distance education that
is a participating entity;

(e) Fees for any national norm-referenced achievement
examination, advanced placement or similar examination or
standardized examination required for admission to a college or
university;

If the child is a pupil with a disability, as that term is
defined in NRS 388.440, fees for any special instruction or special
services provided to the child;

(g) Tuition and fees at an eligible institution that is a
participating entity;

(h) Textbooks required for the child at an eligible institution
that is a participating entity or to receive instruction from any
other participating entity;

(i) Fees for the management of the education savings account,
as described in section 10 of this act;

() Transportation required for the child to travel to and from a
participating entity or any combination of participating entities up
to but not to exceed 3750 per school year; or
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(k) Purchasing a curriculum or any supplemental materials
required to administer the curriculum.

2. A participating entity that receives a payment authorized by
subsection 1 shall not:

(a) Refund any portion of the payment to the parent who made
the payment, unless the refund is for an item that is being
returned or an item or service that has not been provided; or

(b) Rebate or otherwise share any portion of the payment with
the parent who made the payment.

3. A parent who receives a refund pursuant to subsection 2
shall deposit the refund in the education savings account from
which the money refunded was paid.

4. Nothing in this section shall be deemed to prohibit a parent
or child from making a payment for any tuition, fee, service or
product described in subsection 1 from a source other than the
education savings account of the child.

Sec. 10. 1. The State Treasurer shall qualify one or more
private financial management firms to manage education savings
accounts and shall establish reasonable fees, based on market
rates, for the management of education savings accounts.

2. An education savings account must be audited randomly
each year by a certified or licensed public accountant. The State
Treasurer may provide for additional audits of an education
savings account as it determines necessary.

3. If the State Treasurer determines that there has been
substantial misuse of the money in an education savings account,
the State Treasurer may:

(a) Freeze or dissolve the account, subject to any regulations
adopted by the State Treasurer providing for notice of such action
and opportunity to respond to the notice; and

(b) Give notice of his or her determination to the Attorney
General or the district attorney of the county in which the parent
resides.

Sec. 11. 1. The following persons may become a
participating entity by submitting an application demonstrating
that the person is:

(a) A private school licensed pursuant to chapter 394 of NRS
or exempt from such licensing pursuant to NRS 394.211;

(b) An eligible institution;

(c¢) A program of distance education that is not operated by a
public school or the Department;

(d) A tutor or tutoring facility that is accredited by a state,
regional or national accrediting organization; or

(e) The parent of a child.
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2. The State Treasurer shall approve an application
submitted pursuant to subsection 1 or request additional
information to demonstrate that the person meets the criteria to
serve as a participating entity. If the applicant is unable to provide
such additional information, the State Treasurer may deny the
application.

3. If it is reasonably expected that a participating entity will
receive, from payments made from education savings accounts,
more than $50,000 during any school year, the participating entity
shall annually, on or before the date prescribed by the State
Treasurer by regulation:

(a) Post a surety bond in an amount equal to the amount
reasonably expected to be paid to the participating entity from
education savings accounts during the school year; or

(b) Provide evidence satisfactory to the State Treasurer that
the participating entity otherwise has unencumbered assets
sufficient to pay to the State Treasurer an amount equal to the
amount described in paragraph (a).

4. Each participating entity that accepts payments made from
education savings accounts shall provide a receipt for each such
payment to the parent who makes the payment.

5. The State Treasurer may refuse to allow an entity
described in subsection 1 to continue to participate in the grant
program provided for in sections 2 to 15, inclusive, of this act if
the State Treasurer determines that the entity:

(a) Has routinely failed to comply with the provisions of
sections 2 to 15, inclusive, of this act; or

(b) Has failed to provide any educational services required by
law to a child receiving instruction from the entity if the entity is
accepting payments made from the education savings account of
the child.

6. If the State Treasurer takes an action described in
subsection 5 against an entity described in subsection 1, the State
Treasurer shall provide immediate notice of the action to each
parent of a child receiving instruction from the entity who has
entered into or renewed an agreement pursuant to section 7 of this
act and on behalf of whose child a grant of money has been
deposited pursuant to section 8 of this act.

Sec. 12. 1. Each participating entity that accepts payments
for tuition and fees made from education savings accounts shall:

(a) Ensure that each child on whose behalf a grant of money
has been deposited pursuant to section 8 of this act and who is
receiving instruction from the participating entity takes:
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(1) Any examinations in mathematics and English
language arts required for pupils of the same grade pursuant to
chapter 389 of NRS; or

(2) Norm-referenced  achievement examinations in
mathematics and English language arts each school year;

(b) Provide for value-added assessments of the results of the
examinations described in paragraph (a); and

(¢) Subject to the Family Educational Rights and Privacy Act
of 1974, 20 U.S.C. § 1232g, and any regulations adopted pursuant
thereto, provide the results of the examinations described in
paragraph (a) to the Department or an organization designated by
the Department pursuant to subsection 4.

2. The Department shall:

(a) Aggregate the examination results provided pursuant to
subsection 1 according to the grade level, gender, race and family
income level of each child whose examination results are
provided; and

(b) Subject to the Family Educational Rights and Privacy Act
of 1974, 20 U.S.C. § 1232g, and any regulations adopted pursuant
thereto, make available on the Internet website of the Department:

(1) The aggregated results and any associated learning
gains; and

(2) After 3 school years for which examination data has
been collected, the graduation rates, as applicable, of children
whose examination results are provided.

3. The State Treasurer shall administer an annual survey of
parents who enter into or renew an agreement pursuant to section
7 of this act. The survey must ask each parent to indicate the
number of years the parent has entered into or renewed such an
agreement and to express:

(a) The relative satisfaction of the parent with the grant
program established pursuant to sections 2 to 15, inclusive, of this
act; and

(b) The opinions of the parent regarding any topics, items or
issues that the State Treasurer determines may aid the State
Treasurer in evaluating and improving the effectiveness of the
grant program established pursuant to sections 2 to 15, inclusive,
of this act.

4. The Department may arrange for a third-party
organization to perform the duties of the Department prescribed
by this section.

Sec. 13. 1. The State Treasurer shall annually make
available a list of participating entities, other than any parent of a
child.
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2. Subject to the Family Educational Rights and Privacy Act
of 1974, 20 U.S.C. § 1232g, and any regulations adopted pursuant
thereto, the Department shall annually require the resident school
district of each child on whose behalf a grant of money is made
pursuant to section 8 of this act to provide to the participating
entity any educational records of the child.

Sec. 14. Except as otherwise provided in sections 2 to 15,
inclusive, of this act, nothing in the provisions of sections 2 to 15,
inclusive, of this act, shall be deemed to limit the independence or
autonomy of a participating entity or to make the actions of a
participating entity the actions of the State Government.

Sec. 15. The State Treasurer shall adopt any regulations
necessary or convenient to carry out the provisions of sections 2 to
15, inclusive, of this act.

Sec. 15.1. NRS 385.007 is hereby amended to read as follows:

385.007 As used in this title, unless the context otherwise
requires:

1. “Charter school” means a public school that is formed
pursuant to the provisions of NRS 386.490 to 386.649, inclusive.

2. “Department” means the Department of Education.

3. “Homeschooled child” means a child who receives
instruction at home and who is exempt from compulsory attendance
pursuant to NRS 392.070 +}, but does not include an opt-in child.

4. “Limited English proficient” has the meaning ascribed to it
in 20 U.S.C. § 7801(25).

5. “Opt-in child” means a child for whom an education
savings account has been established pursuant to section 7 of this
act, who is not enrolled full-time in a public or private school and
who receives all or a portion of his or her instruction from a
participating entity, as defined in section 5 of this act.

6. “Public schools” means all kindergartens and elementary
schools, junior high schools and middle schools, high schools,
charter schools and any other schools, classes and educational
programs which receive their support through public taxation and,
except for charter schools, whose textbooks and courses of study are
under the control of the State Board.

161 7. “State Board” means the State Board of Education.

1 8 “University school for profoundly gifted pupils” has the
meaning ascribed to it in NRS 392A.040.

Sec. 15.2. NRS 385.525 is hereby amended to read as follows:

385.525 1. To be eligible to serve on the Youth Legislature, a
person:

(a) Must be:
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(1) A resident of the senatorial district of the Senator who
appoints him or her;

(2) Enrolled in a public school or private school located in
the senatorial district of the Senator who appoints him or her; or

(3) A homeschooled child or opt-in child who is otherwise
eligible to be enrolled in a public school in the senatorial district of
the Senator who appoints him or her;

(b) Except as otherwise provided in subsection 3 of NRS
385.535, must be:

(1) Enrolled in a public school or private school in this State
in grade 9, 10 or 11 for the first school year of the term for which he
or she is appointed; or

(2) A homeschooled child or opt-in child who is otherwise
eligible to enroll in a public school in this State in grade 9, 10 or 11
for the first school year of the term for which he or she is appointed;
and

(c) Must not be related by blood, adoption or marriage within
the third degree of consanguinity or affinity to the Senator who
appoints him or her or to any member of the Assembly who
collaborated to appoint him or her.

2. If, at any time, a person appointed to the Youth Legislature
changes his or her residency or changes his or her school of
enrollment in such a manner as to render the person ineligible under
his or her original appointment, the person shall inform the Board,
in writing, within 30 days after becoming aware of such changed
facts.

3. A person who wishes to be appointed or reappointed to the
Youth Legislature must submit an application on the form
prescribed pursuant to subsection 4 to the Senator of the senatorial
district in which the person resides, is enrolled in a public school or
private school or, if the person is a homeschooled child §} or opt-in
child, the senatorial district in which he or she is otherwise eligible
to be enrolled in a public school. A person may not submit an
application to more than one Senator in a calendar year.

4. The Board shall prescribe a form for applications submitted
pursuant to this section, which must require the signature of the
principal of the school in which the applicant is enrolled or, if the
applicant is a homeschooled child {} or opt-in child, the signature
of a member of the community in which the applicant resides other
than a relative of the applicant.

Sec. 15.3. NRS 385.535 is hereby amended to read as follows:

385.535 1. A position on the Youth Legislature becomes
vacant upon:

(a) The death or resignation of a member.
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(b) The absence of a member for any reason from:

(1) Two meetings of the Youth Legislature, including,
without limitation, meetings conducted in person, meetings
conducted by teleconference, meetings conducted by
videoconference and meetings conducted by other electronic means;

(2) Two activities of the Youth Legislature;

(3) Two event days of the Youth Legislature; or

(4) Any combination of absences from meetings, activities or
event days of the Youth Legislature, if the combination of absences
therefrom equals two or more,
= unless the absences are, as applicable, excused by the Chair or
Vice Chair of the Board.

(c) A change of residency or a change of the school of
enrollment of a member which renders that member ineligible under
his or her original appointment.

2. In addition to the provisions of subsection 1, a position on
the Youth Legislature becomes vacant if:

(a) A member of the Youth Legislature graduates from high
school or otherwise ceases to attend public school or private school
for any reason other than to become a homeschooled child £} or
opt-in child; or

(b) A member of the Youth Legislature who is a homeschooled
child or opt-in child completes an educational plan of instruction for
grade 12 or otherwise ceases to be a homeschooled child or opt-in
child for any reason other than to enroll in a public school or private
school.

3. A vacancy on the Youth Legislature must be filled:

(a) For the remainder of the unexpired term in the same manner
as the original appointment, except that, if the remainder of the
unexpired term is less than 1 year, the member of the Senate who
made the original appointment may appoint a person who:

(1) Is enrolled in a public school or private school in this
State in grade 12 or who is a homeschooled child or opt-in child
who is otherwise eligible to enroll in a public school in this State in
grade 12; and

(2) Satisfies the qualifications set forth in paragraphs (a) and
(c) of subsection 1 of NRS 385.525.

(b) Insofar as is practicable, within 30 days after the date on
which the vacancy occurs.

4. As used in this section, “event day” means any single
calendar day on which an official, scheduled event of the Youth
Legislature is held, including, without limitation, a course of
instruction, a course of orientation, a meeting, a seminar or any
other official, scheduled activity.
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Sec. 15.4. NRS 386.430 is hereby amended to read as follows:

386.430 1. The Nevada Interscholastic Activities Association
shall adopt rules and regulations in the manner provided for state
agencies by chapter 233B of NRS as may be necessary to carry out
the provisions of NRS 386.420 to 386.470, inclusive. The
regulations must include provisions governing the eligibility and
participation of homeschooled children and opt-in children in
interscholastic activities and events. In addition to the regulations
governing eligibility |2} «

(a) A homeschooled child who wishes to participate must have
on file with the school district in which the child resides a current
notice of intent of a homeschooled child to participate in programs
and activities pursuant to NRS 392.705.

(b) An opt-in child who wishes to participate must have on file
with the school district in which the child resides a current notice
of intent of an opt-in child to participate in programs and activities
pursuant to section 16.5 of this act.

2. The Nevada Interscholastic Activities Association shall
adopt regulations setting forth:

(a) The standards of safety for each event, competition or other
activity engaged in by a spirit squad of a school that is a member of
the Nevada Interscholastic Activities Association, which must
substantially comply with the spirit rules of the National Federation
of State High School Associations, or its successor organization;
and

(b) The qualifications required for a person to become a coach
of a spirit squad.

3. If the Nevada Interscholastic Activities Association intends
to adopt, repeal or amend a policy, rule or regulation concerning or
affecting homeschooled children, the Association shall consult with
the Northern Nevada Homeschool Advisory Council and the
Southern Nevada Homeschool Advisory Council, or their successor
organizations, to provide those Councils with a reasonable
opportunity to submit data, opinions or arguments, orally or in
writing, concerning the proposal or change. The Association shall
consider all written and oral submissions respecting the proposal or
change before taking final action.

4. As used in this section, “spirit squad” means any team or
other group of persons that is formed for the purpose of:

(a) Leading cheers or rallies to encourage support for a team that
participates in a sport that is sanctioned by the Nevada
Interscholastic Activities Association; or
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(b) Participating in a competition against another team or other
group of persons to determine the ability of each team or group of
persons to engage in an activity specified in paragraph (a).

Sec. 15.5. NRS 386.462 is hereby amended to read as follows:

386.462 1. A homeschooled child must be allowed to
participate in interscholastic activities and events in accordance with
the regulations adopted by the Nevada Interscholastic Activities
Association pursuant to NRS 386.430 if a notice of intent of a
homeschooled child to participate in programs and activities is filed
for the child with the school district in which the child resides for
the current school year pursuant to NRS 392.705.

2. An opt-in child must be allowed to participate in
interscholastic activities and events in accordance with the
regulations adopted by the Nevada Interscholastic Activities
Association pursuant to NRS 386.430 if a notice of intent of an
opt-in child to participate in programs and activities is filed for the
child with the school district in which the child resides for the
current school year pursuant to section 16.5 of this act.

3. The provisions of NRS 386.420 to 386.470, inclusive, and
the regulations adopted pursuant thereto that apply to pupils enrolled
in public schools who participate in interscholastic activities and
events apply in the same manner to homeschooled children and opt-
in children who participate in interscholastic activities and events,
including, without limitation, provisions governing:

(a) Eligibility and qualifications for participation;

(b) Fees for participation;

(¢) Insurance;

(d) Transportation;

(e) Requirements of physical examination;

(f) Responsibilities of participants;

(g) Schedules of events;

(h) Safety and welfare of participants;

(1) Eligibility for awards, trophies and medals;

(j) Conduct of behavior and performance of participants; and

(k) Disciplinary procedures.

Sec. 15.6. NRS 386.463 is hereby amended to read as follows:

386.463 No challenge may be brought by the Nevada
Interscholastic Activities Association, a school district, a public
school or a private school, a parent or guardian of a pupil enrolled in
a public school or a private school, a pupil enrolled in a public
school or private school, or any other entity or person claiming that
an interscholastic activity or event is invalid because homeschooled
children or opt-in children are allowed to participate in the
interscholastic activity or event.
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Sec. 15.7. NRS 386.464 is hereby amended to read as follows:

386.464 A school district, public school or private school shall
not prescribe any regulations, rules, policies, procedures or
requirements governing the:

1. Eligibility of homeschooled children or opt-in children to
participate in interscholastic activities and events pursuant to NRS
386.420 to 386.470, inclusive; or

2. Participation of homeschooled children or opt-in children in
interscholastic activities and events pursuant to NRS 386.420 to
386.470, inclusive,
= that are more restrictive than the provisions governing eligibility
and participation prescribed by the Nevada Interscholastic Activities
Association pursuant to NRS 386.430.

Sec. 15.8. NRS 386.580 is hereby amended to read as follows:

386.580 1. An application for enrollment in a charter school
may be submitted to the governing body of the charter school by the
parent or legal guardian of any child who resides in this State.
Except as otherwise provided in this subsection and subsection 2, a
charter school shall enroll pupils who are eligible for enrollment in
the order in which the applications are received. If the board of
trustees of the school district in which the charter school is located
has established zones of attendance pursuant to NRS 388.040, the
charter school shall, if practicable, ensure that the racial composition
of pupils enrolled in the charter school does not differ by more than
10 percent from the racial composition of pupils who attend public
schools in the zone in which the charter school is located. If a
charter school is sponsored by the board of trustees of a school
district located in a county whose population is 100,000 or more,
except for a program of distance education provided by the charter
school, the charter school shall enroll pupils who are eligible for
enrollment who reside in the school district in which the charter
school is located before enrolling pupils who reside outside the
school district. Except as otherwise provided in subsection 2, if
more pupils who are eligible for enrollment apply for enrollment in
the charter school than the number of spaces which are available,
the charter school shall determine which applicants to enroll
pursuant to this subsection on the basis of a lottery system.

2. Before a charter school enrolls pupils who are eligible for
enrollment, a charter school may enroll a child who:

(a) Is a sibling of a pupil who is currently enrolled in the charter
school,;

(b) Was enrolled, free of charge and on the basis of a lottery
system, in a prekindergarten program at the charter school or any
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other early childhood educational program affiliated with the charter
school;

(c) Is a child of a person who is:

(1) Employed by the charter school;
(2) A member of the committee to form the charter school; or
(3) A member of the governing body of the charter school;

(d) Is in a particular category of at-risk pupils and the child
meets the eligibility for enrollment prescribed by the charter school
for that particular category; or

(e) Resides within the school district and within 2 miles of the
charter school if the charter school is located in an area that the
sponsor of the charter school determines includes a high percentage
of children who are at risk. If space is available after the charter
school enrolls pupils pursuant to this paragraph, the charter school
may enroll children who reside outside the school district but within
2 miles of the charter school if the charter school is located within
an area that the sponsor determines includes a high percentage of
children who are at risk.
= [f more pupils described in this subsection who are eligible apply
for enrollment than the number of spaces available, the charter
school shall determine which applicants to enroll pursuant to this
subsection on the basis of a lottery system.

3. Except as otherwise provided in subsection 8, a charter
school shall not accept applications for enrollment in the charter
school or otherwise discriminate based on the:

(a) Race;

(b) Gender;

(c) Religion;

(d) Ethnicity; or

(e) Disability,

- of a pupil.

4. If the governing body of a charter school determines that the
charter school is unable to provide an appropriate special education
program and related services for a particular disability of a pupil
who is enrolled in the charter school, the governing body may
request that the board of trustees of the school district of the county
in which the pupil resides transfer that pupil to an appropriate
school.

5. Except as otherwise provided in this subsection, upon the
request of a parent or legal guardian of a child who is enrolled in a
public school of a school district or a private school, or a parent or
legal guardian of a homeschooled child §} or opt-in child, the
governing body of the charter school shall authorize the child to
participate in a class that is not otherwise available to the child at his
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or her school , fer} homeschool or firom his or her participating
entity, as defined in section 5 of this act, or participate in an
extracurricular activity at the charter school if:

(a) Space for the child in the class or extracurricular activity is
available;

(b) The parent or legal guardian demonstrates to the satisfaction
of the governing body that the child is qualified to participate in the
class or extracurricular activity; and

(c) The child is {a} :

(1) A homeschooled child and a notice of intent of a
homeschooled child to participate in programs and activities is filed
for the child with the school district in which the child resides for
the current school year pursuant to NRS 392.705 +} ; or

(2) An opt-in child and a notice of intent of an opt-in child
to participate in programs and activities is filed for the child with
the school district in which the child resides for the current school
year pursuant to section 16.5 of this act.
= If the governing body of a charter school authorizes a child to
participate in a class or extracurricular activity pursuant to this
subsection, the governing body is not required to provide
transportation for the child to attend the class or activity. A charter
school shall not authorize such a child to participate in a class or
activity through a program of distance education provided by the
charter school pursuant to NRS 388.820 to 388.874, inclusive.

6. The governing body of a charter school may revoke its
approval for a child to participate in a class or extracurricular
activity at a charter school pursuant to subsection 5 if the governing
body determines that the child has failed to comply with applicable
statutes, or applicable rules and regulations. If the governing body
so revokes its approval, neither the governing body nor the charter
school is liable for any damages relating to the denial of services to
the child.

7. The governing body of a charter school may, before
authorizing a homeschooled child or opt-in child to participate in a
class or extracurricular activity pursuant to subsection 5, require
proof of the identity of the child, including, without limitation, the
birth certificate of the child or other documentation sufficient to
establish the identity of the child.

8. This section does not preclude the formation of a charter
school that is dedicated to provide educational services exclusively
to pupils:

(a) With disabilities;

(b) Who pose such severe disciplinary problems that they
warrant a specific educational program, including, without
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limitation, a charter school specifically designed to serve a single
gender that emphasizes personal responsibility and rehabilitation; or

(¢) Who are at risk.
= If more eligible pupils apply for enrollment in such a charter
school than the number of spaces which are available, the charter
school shall determine which applicants to enroll pursuant to this
subsection on the basis of a lottery system.

Sec. 15.9. NRS 387.045 is hereby amended to read as follows:

387.045 Except as otherwise provided in sections 2 to 15,
inclusive, of this act:

1. No portion of the public school funds or of the money
specially appropriated for the purpose of public schools shall be
devoted to any other object or purpose.

2. No portion of the public school funds shall in any way be
segregated, divided or set apart for the use or benefit of any
sectarian or secular society or association.

Sec. 15.95. NRS 387.1233 is hereby amended to read as
follows:

387.1233 1. Except as otherwise provided in subsection 2,
basic support of each school district must be computed by:

(a) Multiplying the basic support guarantee per pupil established
for that school district for that school year by the sum of:

(1) Six-tenths the count of pupils enrolled in the kindergarten
department on the last day of the first school month of the school
district for the school year, including, without limitation, the count
of pupils who reside in the county and are enrolled in any charter
school on the last day of the first school month of the school district
for the school year.

(2) The count of pupils enrolled in grades 1 to 12, inclusive,
on the last day of the first school month of the school district for the
school year, including, without limitation, the count of pupils who
reside in the county and are enrolled in any charter school on the last
day of the first school month of the school district for the school
year and the count of pupils who are enrolled in a university school
for profoundly gifted pupils located in the county.

(3) The count of pupils not included under subparagraph (1)
or (2) who are enrolled full-time in a program of distance education
provided by that school district or a charter school located within
that school district on the last day of the first school month of the
school district for the school year.

(4) The count of pupils who reside in the county and are
enrolled:

(I) In a public school of the school district and are
concurrently enrolled part-time in a program of distance education
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provided by another school district or a charter school or receiving a
portion of his or her instruction from a participating entity, as
defined in section 5 of this act, on the last day of the first school
month of the school district for the school year, expressed as a
percentage of the total time services are provided to those pupils per
school day in proportion to the total time services are provided
during a school day to pupils who are counted pursuant to
subparagraph (2).

(IT) In a charter school and are concurrently enrolled part-
time in a program of distance education provided by a school district
or another charter school or receiving a portion of his or her
instruction from a participating entity, as defined in section 5 of
this act, on the last day of the first school month of the school
district for the school year, expressed as a percentage of the total
time services are provided to those pupils per school day in
proportion to the total time services are provided during a school
day to pupils who are counted pursuant to subparagraph (2).

(5) The count of pupils not included under subparagraph (1),
(2), (3) or (4), who are receiving special education pursuant to the
provisions of NRS 388.440 to 388.520, inclusive, on the last day of
the first school month of the school district for the school year,
excluding the count of pupils who have not attained the age of 5
years and who are receiving special education pursuant to
subsection 1 of NRS 388.475 on that day.

(6) Six-tenths the count of pupils who have not attained the
age of 5 years and who are receiving special education pursuant to
subsection 1 of NRS 388.475 on the last day of the first school
month of the school district for the school year.

(7) The count of children detained in facilities for the
detention of children, alternative programs and juvenile forestry
camps receiving instruction pursuant to the provisions of NRS
388.550, 388.560 and 388.570 on the last day of the first school
month of the school district for the school year.

(8) The count of pupils who are enrolled in classes for at
least one semester pursuant to subsection 5 of NRS 386.560,
subsection 5 of NRS 386.580 or subsection 3 of NRS 392.070,
expressed as a percentage of the total time services are provided to
those pupils per school day in proportion to the total time services
are provided during a school day to pupils who are counted pursuant
to subparagraph (2).

(b) Multiplying the number of special education program units
maintained and operated by the amount per program established for
that school year.

(c) Adding the amounts computed in paragraphs (a) and (b).
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2. Except as otherwise provided in subsection 4, if the
enrollment of pupils in a school district or a charter school that is
located within the school district on the last day of the first school
month of the school district for the school year is less than or equal
to 95 percent of the enrollment of pupils in the same school district
or charter school on the last day of the first school month of the
school district for the immediately preceding school year, the largest
number from among the immediately preceding 2 school years must
be used for purposes of apportioning money from the State
Distributive School Account to that school district or charter school
pursuant to NRS 387.124.

3. Except as otherwise provided in subsection 4, if the
enrollment of pupils in a school district or a charter school that is
located within the school district on the last day of the first school
month of the school district for the school year is more than 95
percent of the enrollment of pupils in the same school district or
charter school on the last day of the first school month of the school
district for the immediately preceding school year, the larger
enrollment number from the current year or the immediately
preceding school year must be used for purposes of apportioning
money from the State Distributive School Account to that school
district or charter school pursuant to NRS 387.124.

4. If the Department determines that a school district or charter
school deliberately causes a decline in the enrollment of pupils in
the school district or charter school to receive a higher
apportionment pursuant to subsection 2 or 3, including, without
limitation, by eliminating grades or moving into smaller facilities,
the enrollment number from the current school year must be used
for purposes of apportioning money from the State Distributive
School Account to that school district or charter school pursuant to
NRS 387.124.

5. Pupils who are excused from attendance at examinations or
have completed their work in accordance with the rules of the board
of trustees must be credited with attendance during that period.

6. Pupils who are incarcerated in a facility or institution
operated by the Department of Corrections must not be counted for
the purpose of computing basic support pursuant to this section. The
average daily attendance for such pupils must be reported to the
Department of Education.

7. Pupils who are enrolled in courses which are approved by
the Department as meeting the requirements for an adult to earn a
high school diploma must not be counted for the purpose of
computing basic support pursuant to this section.
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Sec. 16. NRS 387.124 is hereby amended to read as follows:

387.124 Except as otherwise provided in this section and
NRS 387.528:

1. On or before August 1, November 1, February 1 and May 1
of each year, the Superintendent of Public Instruction shall
apportion the State Distributive School Account in the State General
Fund among the several county school districts, charter schools and
university schools for profoundly gifted pupils in amounts
approximating one-fourth of their respective yearly apportionments
less any amount set aside as a reserve. Except as otherwise provided
in NRS 387.1244, the apportionment to a school district, computed
on a yearly basis, equals the difference between the basic support
and the local funds available pursuant to NRS 387.1235, minus all
the funds attributable to pupils who reside in the county but attend a
charter school, all the funds attributable to pupils who reside in the
county and are enrolled full-time or part-time in a program of
distance education provided by another school district or a charter
school , fand} all the funds attributable to pupils who are enrolled in
a university school for profoundly gifted pupils located in the
county -} and all the funds deposited in education savings
accounts established on behalf of children who reside in the
county pursuant to sections 2 to 15, inclusive, of this act. No
apportionment may be made to a school district if the amount of the
local funds exceeds the amount of basic support.

2. Except as otherwise provided in subsection 3 and NRS
387.1244, the apportionment to a charter school, computed on a
yearly basis, is equal to the sum of the basic support per pupil in the
county in which the pupil resides plus the amount of local funds
available per pupil pursuant to NRS 387.1235 and all other funds
available for public schools in the county in which the pupil resides
minus the sponsorship fee prescribed by NRS 386.570 and minus all
the funds attributable to pupils who are enrolled in the charter
school but are concurrently enrolled part-time in a program of
distance education provided by a school district or another charter
school. If the apportionment per pupil to a charter school is more
than the amount to be apportioned to the school district in which a
pupil who is enrolled in the charter school resides, the school district
in which the pupil resides shall pay the difference directly to the
charter school.

3. Except as otherwise provided in NRS 387.1244, the
apportionment to a charter school that is sponsored by the State
Public Charter School Authority or by a college or university within
the Nevada System of Higher Education, computed on a yearly
basis, is equal to the sum of the basic support per pupil in the county
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in which the pupil resides plus the amount of local funds available
per pupil pursuant to NRS 387.1235 and all other funds available for
public schools in the county in which the pupil resides, minus the
sponsorship fee prescribed by NRS 386.570 and minus all funds
attributable to pupils who are enrolled in the charter school but are
concurrently enrolled part-time in a program of distance education
provided by a school district or another charter school.

4. Except as otherwise provided in NRS 387.1244, in addition
to the apportionments made pursuant to this section, an
apportionment must be made to a school district or charter school
that provides a program of distance education for each pupil who is
enrolled part-time in the program. The amount of the apportionment
must be equal to the percentage of the total time services are
provided to the pupil through the program of distance education per
school day in proportion to the total time services are provided
during a school day to pupils who are counted pursuant to
subparagraph (2) of paragraph (a) of subsection 1 of NRS 387.1233
for the school district in which the pupil resides.

5. The governing body of a charter school may submit a
written request to the Superintendent of Public Instruction to
receive, in the first year of operation of the charter school, an
apportionment 30 days before the apportionment is required to be
made pursuant to subsection 1. Upon receipt of such a request, the
Superintendent of Public Instruction may make the apportionment
30 days before the apportionment is required to be made. A charter
school may receive all four apportionments in advance in its first
year of operation.

6. Except as otherwise provided in NRS 387.1244, the
apportionment to a university school for profoundly gifted pupils,
computed on a yearly basis, is equal to the sum of the basic support
per pupil in the county in which the university school is located plus
the amount of local funds available per pupil pursuant to NRS
387.1235 and all other funds available for public schools in the
county in which the university school is located. If the
apportionment per pupil to a university school for profoundly gifted
pupils is more than the amount to be apportioned to the school
district in which the university school is located, the school district
shall pay the difference directly to the university school. The
governing body of a university school for profoundly gifted pupils
may submit a written request to the Superintendent of Public
Instruction to receive, in the first year of operation of the university
school, an apportionment 30 days before the apportionment is
required to be made pursuant to subsection 1. Upon receipt of such a
request, the Superintendent of Public Instruction may make the
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apportionment 30 days before the apportionment is required to be
made. A university school for profoundly gifted pupils may receive
all four apportionments in advance in its first year of operation.

7. The Superintendent of Public Instruction shall apportion, on
or before August 1 of each year, the money designated as the
“Nutrition State Match” pursuant to NRS 387.105 to those school
districts that participate in the National School Lunch Program, 42
U.S.C. §§ 1751 et seq. The apportionment to a school district must
be directly related to the district’s reimbursements for the Program
as compared with the total amount of reimbursements for all school
districts in this State that participate in the Program.

8. If the State Controller finds that such an action is needed to
maintain the balance in the State General Fund at a level sufficient
to pay the other appropriations from it, the State Controller may pay
out the apportionments monthly, each approximately one-twelfth of
the yearly apportionment less any amount set aside as a reserve. If
such action is needed, the State Controller shall submit a report to
the Department of Administration and the Fiscal Analysis Division
of the Legislative Counsel Bureau documenting reasons for the
action.

Sec. 16.2. NRS 388.850 is hereby amended to read as follows:

388.850 1. A pupil may enroll in a program of distance
education unless:

(a) Pursuant to this section or other specific statute, the pupil is
not eligible for enrollment or the pupil’s enrollment is otherwise
prohibited;

(b) The pupil fails to satisfy the qualifications and conditions for
enrollment adopted by the State Board pursuant to NRS 388.874; or

(¢) The pupil fails to satisfy the requirements of the program of
distance education.

2. A child who is exempt from compulsory attendance and is
enrolled in a private school pursuant to chapter 394 of NRS or is
being homeschooled is not eligible to enroll in or otherwise attend a
program of distance education, regardless of whether the child is
otherwise eligible for enrollment pursuant to subsection 1.

3. An opt-in child who is exempt from compulsory attendance
is not eligible to enroll in or otherwise attend a program of
distance education, regardless of whether the child is otherwise
eligible for enrollment pursuant to subsection 1, unless the opt-in
child receives only a portion of his or her instruction from a
participating entity as authorized pursuant to section 7 of this act.

4. If a pupil who is prohibited from attending public school
pursuant to NRS 392.264 enrolls in a program of distance education,
the enrollment and attendance of that pupil must comply with all
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requirements of NRS 62F.100 to 62F.150, inclusive, and 392.251 to
392.271, inclusive.

Sec. 16.3. Chapter 392 of NRS is hereby amended by adding
thereto the provisions set forth as sections 16.35, 16.4 and 16.5 of
this act.

Sec. 16.35. As used in this section and sections 16.4 and 16.5
of this act, unless the context otherwise requires, “parent” has the
meaning ascribed to it in section 4 of this act.

Sec. 16.4. 1. The parent of an opt-in child shall provide
notice to the school district where the child would otherwise attend
or the charter school in which the child was previously enrolled,
as applicable, that the child is an opt-in child as soon as
practicable after entering into an agreement to establish an
education savings account pursuant to section 7 of this act. Such
notice must also include:

(a) The full name, age and gender of the child; and

(b) The name and address of each parent of the child.

2. The superintendent of schools of a school district or the
governing body of a charter school, as applicable, shall accept a
notice provided pursuant to subsection 1 and shall not require any
additional assurances from the parent who filed the notice.

3. The school district or the charter school, as applicable,
shall provide to a parent who files a notice pursuant to subsection
1, a written acknowledgement which clearly indicates that the
parent has provided the notification required by law and that the
child is an opt-in child. The written acknowledgment shall be
deemed proof of compliance with Nevada’s compulsory school
attendance law.

4. The superintendent of schools of a school district or the
governing body of a charter school, as applicable, shall process a
written request for a copy of the records of the school district or
charter school, as applicable, or any information contained
therein, relating to an opt-in child not later than 5 days after
receiving the request. The superintendent of schools or governing
body of a charter school may only release such records or
information:

(a) To the Department, the Budget Division of the Department
of Administration and the Fiscal Analysis Division of the
Legislative Counsel Bureau for use in preparing the biennial
budget;

(b) To a person or entity specified by the parent of the child, or
by the child if the child is at least 18 years of age, upon suitable
proof of identity of the parent or child; or

(c) If required by specific statute.
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5. If an opt-in child seeks admittance or entrance to any
public school in this State, the school may use only commonly
used practices in determining the academic ability, placement or
eligibility of the child. If the child enrolls in a charter school, the
charter school shall, to the extent practicable, notify the board of
trustees of the resident school district of the child’s enrollment in
the charter school. Regardless of whether the charter school
provides such notification to the board of trustees, the charter
school may count the child who is enrolled for the purposes of the
calculation of basic support pursuant to NRS 387.1233. An opt-in
child seeking admittance to public high school must comply with
NRS 392.033.

6. A school shall not discriminate in any manner against an
opt-in child or a child who was formerly an opt-in child.

7. Each school district shall allow an opt-in child to
participate in all college entrance examinations offered in this
State, including, without limitation, the SAT, the ACT, the
Preliminary SAT and the National Merit Scholarship Qualifying
Test. Each school district shall upon request, provide information
to the parent of an opt-in child who resides in the school district
has adequate notice of the availability of information concerning
such examinations on the Internet website of the school district
maintained pursuant to NRS 389.004.

Sec. 16.5. 1. The Department shall develop a standard form
for the notice of intent of an opt-in child to participate in
programs and activities. The board of trustees of each school
district shall, in a timely manner, make only the form developed by
the Department available to parents of opt-in children.

2. If an opt-in child wishes to participate in classes, activities,
programs, sports or interscholastic activities and events at a public
school or through a school district, or through the Nevada
Interscholastic Activities Association, the parent of the child must
file a current notice of intent to participate with the resident
school district.

Sec. 16.6. NRS 392.033 is hereby amended to read as follows:

392.033 1. The State Board shall adopt regulations which
prescribe the courses of study required for promotion to high school,
including, without limitation, English, mathematics, science and
social studies. The regulations may include the credits to be earned
in each course.

2. Except as otherwise provided in subsection 4, the board of
trustees of a school district shall not promote a pupil to high school
if the pupil does not complete the course of study or credits required
for promotion. The board of trustees of the school district in which
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the pupil is enrolled may provide programs of remedial study to
complete the courses of study required for promotion to high school.

3. The board of trustees of each school district shall adopt a
procedure for evaluating the course of study or credits completed by
a pupil who transfers to a junior high or middle school from a junior
high or middle school in this State or from a school outside of this
State.

4. The board of trustees of each school district shall adopt a
policy that allows a pupil who has not completed the courses of
study or credits required for promotion to high school to be placed
on academic probation and to enroll in high school. A pupil who is
on academic probation pursuant to this subsection shall complete
appropriate remediation in the subject areas that the pupil failed to
pass. The policy must include the criteria for eligibility of a pupil to
be placed on academic probation. A parent or guardian may elect
not to place his or her child on academic probation but to remain in
grade 8.

5. A homeschooled child or opt-in child who enrolls in a
public high school shall, upon initial enrollment:

(a) Provide documentation sufficient to prove that the child has
successfully completed the courses of study required for promotion
to high school through an accredited program of homeschool study
recognized by the board of trustees of the school district {:} or from
a participating entity, as applicable;

(b) Demonstrate proficiency in the courses of study required for
promotion to high school through an examination prescribed by the
board of trustees of the school district; or

(c) Provide other proof satisfactory to the board of trustees of
the school district demonstrating competency in the courses of study
required for promotion to high school.

6. As used in this section, “participating entity” has the
meaning ascribed to it in section 5 of this act.

Sec. 16.7. NRS 392.070 is hereby amended to read as follows:

392.070 1. Attendance of a child required by the provisions
of NRS 392.040 must be excused when:

(a) The child is enrolled in a private school pursuant to chapter
394 of NRS; fer}

(b) A parent of the child chooses to provide education to the
child and files a notice of intent to homeschool the child with the
superintendent of schools of the school district in which the child
resides in accordance with NRS 392.700 1 ; or

(c) The child is an opt-in child and notice of such has been
provided to the school district in which the child resides or the
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charter school in which the child was previously enrolled, as
applicable, in accordance with section 16.4 of this act.

2. The board of trustees of each school district shall provide
programs of special education and related services for
homeschooled children. The programs of special education and
related services required by this section must be made available:

(a) Only if a child would otherwise be eligible for participation
in programs of special education and related services pursuant to
NRS 388.440 to 388.520, inclusive;

(b) In the same manner that the board of trustees provides, as
required by 20 U.S.C. § 1412, for the participation of pupils with
disabilities who are enrolled in private schools within the school
district voluntarily by their parents or legal guardians; and

(¢) In accordance with the same requirements set forth in 20
U.S.C. § 1412 which relate to the participation of pupils with
disabilities who are enrolled in private schools within the school
district voluntarily by their parents or legal guardians.

3. Except as otherwise provided in subsection 2 for programs
of special education and related services, upon the request of a
parent or legal guardian of a child who is enrolled in a private
school or a parent or legal guardian of a homeschooled child £} or
opt-in child, the board of trustees of the school district in which the
child resides shall authorize the child to participate in any classes
and extracurricular activities, excluding sports, at a public school
within the school district if:

(a) Space for the child in the class or extracurricular activity is
available;

(b) The parent or legal guardian demonstrates to the satisfaction
of the board of trustees that the child is qualified to participate in the
class or extracurricular activity; and

(c) Ifthe child is {a} -

(1) A homeschooled child, a notice of intent of a
homeschooled child to participate in programs and activities is filed
for the child with the school district for the current school year
pursuant to NRS 392.705 H ; or

(2) An opt-in child, a notice of intent of an opt-in child to
participate in programs and activities is filed for the child with the
school district for the current school year pursuant to section 16.5
of this act.
= [f the board of trustees of a school district authorizes a child to
participate in a class or extracurricular activity, excluding sports,
pursuant to this subsection, the board of trustees is not required to
provide transportation for the child to attend the class or activity. A
homeschooled child or opt-in child must be allowed to participate in
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interscholastic activities and events governed by the Nevada
Interscholastic Activities Association pursuant to NRS 386.420 to
386.470, inclusive, and interscholastic activities and events,
including sports, pursuant to subsection 5.

4. The board of trustees of a school district may revoke its
approval for a pupil to participate in a class or extracurricular
activity at a public school pursuant to subsection 3 if the board of
trustees or the public school determines that the pupil has failed to
comply with applicable statutes, or applicable rules and regulations
of the board of trustees. If the board of trustees revokes its approval,
neither the board of trustees nor the public school is liable for any
damages relating to the denial of services to the pupil.

5. In addition to those interscholastic activities and events
governed by the Nevada Interscholastic Activities Association
pursuant to NRS 386.420 to 386.470, inclusive, a homeschooled
child or opt-in child must be allowed to participate in interscholastic
activities and events, including sports, if a notice of intent of a
homeschooled child or opt-in child to participate in programs and
activities is filed for the child with the school district for the current
school year pursuant to NRS 392.705 +} or section 16.5 of this act,
as applicable. A homeschooled child or opt-in child who
participates in interscholastic activities and events at a public school
pursuant to this subsection must participate within the school district
of the child’s residence through the public school which the child is
otherwise zoned to attend. Any rules or regulations that apply to
pupils enrolled in public schools who participate in interscholastic
activities and events, including sports, apply in the same manner to
homeschooled children and opt-in children who participate in
interscholastic activities and events, including, without limitation,
provisions governing:

(a) Eligibility and qualifications for participation;

(b) Fees for participation;

(¢) Insurance;

(d) Transportation;

(e) Requirements of physical examination;

(f) Responsibilities of participants;

(g) Schedules of events;

(h) Safety and welfare of participants;

(i) Eligibility for awards, trophies and medals;

(j) Conduct of behavior and performance of participants; and

(k) Disciplinary procedures.

6. If a homeschooled child or opt-in child participates in
interscholastic activities and events pursuant to subsection 5:
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(a) No challenge may be brought by the Association, a school
district, a public school or a private school, a parent or guardian of a
pupil enrolled in a public school or a private school, a pupil enrolled
in a public school or a private school, or any other entity or person
claiming that an interscholastic activity or event is invalid because
the homeschooled child or opt-in child is allowed to participate.

(b) Neither the school district nor a public school may prescribe
any regulations, rules, policies, procedures or requirements
governing the eligibility or participation of the homeschooled child
or opt-in child that are more restrictive than the provisions
governing the eligibility and participation of pupils enrolled in
public schools.

7. The programs of special education and related services
required by subsection 2 may be offered at a public school or
another location that is appropriate.

8. The board of trustees of a school district:

(a) May, before providing programs of special education and
related services to a homeschooled child or opt-in child pursuant to
subsection 2, require proof of the identity of the child, including,
without limitation, the birth certificate of the child or other
documentation sufficient to establish the identity of the child.

(b) May, before authorizing a homeschooled child or opt-in
child to participate in a class or extracurricular activity, excluding
sports, pursuant to subsection 3, require proof of the identity of the
child, including, without limitation, the birth certificate of the child
or other documentation sufficient to establish the identity of the
child.

(c) Shall, before allowing a homeschooled child or opt-in child
to participate in interscholastic activities and events governed
by the Nevada Interscholastic Activities Association pursuant to
NRS 386.420 to 386.470, inclusive, and interscholastic activities
and events pursuant to subsection 5, require proof of the identity of
the child, including, without limitation, the birth certificate of the
child or other documentation sufficient to establish the identity of
the child.

9. The Department shall adopt such regulations as are
necessary for the boards of trustees of school districts to provide the
programs of special education and related services required by
subsection 2.

10. As used in this section |—related} :

(a) “Participating entity” has the meaning ascribed to it in
section 5 of this act.

(b) “Related services” has the meaning ascribed to it in 20
U.S.C. § 1401.
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Sec. 16.8. NRS 392.466 is hereby amended to read as follows:

392.466 1. Except as otherwise provided in this section, any
pupil who commits a battery which results in the bodily injury of an
employee of the school or who sells or distributes any controlled
substance while on the premises of any public school, at an activity
sponsored by a public school or on any school bus must, for the first
occurrence, be suspended or expelled from that school, although the
pupil may be placed in another kind of school, for at least a period
equal to one semester for that school. For a second occurrence, the
pupil must be permanently expelled from that school and:

(a) Enroll in a private school pursuant to chapter 394 of NRS ,
become an opt-in child or be homeschooled; or

(b) Enroll in a program of independent study provided pursuant
to NRS 389.155 for pupils who have been suspended or expelled
from public school or a program of distance education provided
pursuant to NRS 388.820 to 388.874, inclusive, if the pupil qualifies
for enrollment and is accepted for enrollment in accordance with the
requirements of the applicable program.

2. Except as otherwise provided in this section, any pupil who
is found in possession of a firearm or a dangerous weapon while on
the premises of any public school, at an activity sponsored by a
public school or on any school bus must, for the first occurrence, be
expelled from the school for a period of not less than 1 year,
although the pupil may be placed in another kind of school for a
period not to exceed the period of the expulsion. For a second
occurrence, the pupil must be permanently expelled from the school
and:

(a) Enroll in a private school pursuant to chapter 394 of NRS,
become an opt-in child or be homeschooled; or

(b) Enroll in a program of independent study provided pursuant
to NRS 389.155 for pupils who have been suspended or expelled
from public school or a program of distance education provided
pursuant to NRS 388.820 to 388.874, inclusive, if the pupil qualifies
for enrollment and is accepted for enrollment in accordance with the
requirements of the applicable program.
= The superintendent of schools of a school district may, for good
cause shown in a particular case in that school district, allow a
modification to the expulsion requirement of this subsection if such
modification is set forth in writing.

3. Except as otherwise provided in this section, if a pupil is
deemed a habitual disciplinary problem pursuant to NRS 392.4655,
the pupil must be suspended or expelled from the school for a period
equal to at least one semester for that school. For the period of the
pupil’s suspension or expulsion, the pupil must:
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(a) Enroll in a private school pursuant to chapter 394 of NRS,
become an opt-in child or be homeschooled; or

(b) Enroll in a program of independent study provided pursuant
to NRS 389.155 for pupils who have been suspended or expelled
from public school or a program of distance education provided
pursuant to NRS 388.820 to 388.874, inclusive, if the pupil qualifies
for enrollment and is accepted for enrollment in accordance with the
requirements of the applicable program.

4. This section does not prohibit a pupil from having in his or
her possession a knife or firearm with the approval of the principal
of the school. A principal may grant such approval only in
accordance with the policies or regulations adopted by the board of
trustees of the school district.

5. Any pupil in grades 1 to 6, inclusive, except a pupil who has
been found to have possessed a firearm in violation of subsection 2,
may be suspended from school or permanently expelled from school
pursuant to this section only after the board of trustees of the school
district has reviewed the circumstances and approved this action in
accordance with the procedural policy adopted by the board for such
issues.

6. A pupil who is participating in a program of special
education pursuant to NRS 388.520, other than a pupil who is gifted
and talented or who receives early intervening services, may, in
accordance with the procedural policy adopted by the board of
trustees of the school district for such matters, be:

(a) Suspended from school pursuant to this section for not more
than 10 days. Such a suspension may be imposed pursuant to
this paragraph for each occurrence of conduct proscribed by
subsection 1.

(b) Suspended from school for more than 10 days or
permanently expelled from school pursuant to this section only after
the board of trustees of the school district has reviewed the
circumstances and determined that the action is in compliance with
the Individuals with Disabilities Education Act, 20 U.S.C. §§ 1400
et seq.

7. As used in this section:

(a) “Battery” has the meaning ascribed to it in paragraph (a) of
subsection 1 of NRS 200.481.

(b) “Dangerous weapon” includes, without limitation, a
blackjack, slungshot, billy, sand-club, sandbag, metal knuckles, dirk
or dagger, a nunchaku, switchblade knife or trefoil, as defined in
NRS 202.350, a butterfly knife or any other knife described in NRS
202.350, or any other object which is used, or threatened to be used,
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in such a manner and under such circumstances as to pose a threat
of, or cause, bodily injury to a person.

(c) “Firearm” includes, without limitation, any pistol, revolver,
shotgun, explosive substance or device, and any other item included
within the definition of a “firearm” in 18 U.S.C. § 921, as that
section existed on July 1, 1995.

8. The provisions of this section do not prohibit a pupil who is
suspended or expelled from enrolling in a charter school that is
designed exclusively for the enrollment of pupils with disciplinary
problems if the pupil is accepted for enrollment by the charter
school pursuant to NRS 386.580. Upon request, the governing body
of a charter school must be provided with access to the records of
the pupil relating to the pupil’s suspension or expulsion in
accordance with applicable federal and state law before the
governing body makes a decision concerning the enrollment of the
pupil.

Sec. 17. This act becomes effective on:

1. July 1, 2015, for the purposes of adopting any regulations
and performing any other preparatory administrative tasks necessary
to carry out the provisions of this act; and

2. January 1, 2016, for all other purposes.
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You are required to provide for organisirig and disciplining the militia
of the Stato; the encouragement of volunteer corps, and the safe keep-
ing of the public arms. e struggle in which the Mother Government
is now 8o nobly contending—the vast expenditures she is making to
maintain an unimpaired nationality—the possibility, remote, I trust, of
distorbance within our State borders, will admonish and stimulate you
to make provision for the preservation of peace and good order, such as
the abundant materials at band afford.

Our isolation and the dificulty of obtaining speedy assistance in the
eveht of trouble, our proximity to Indian tribes not always friendly, are
cogent reasons for giving this subject your deliberate consideration.
Oar people will organize dnd discipline themselves, if a convenient
plan 18 made and the necéssary arms farnished. There must be system,
or there will be a lack of eficiency. Expenditures in this behalf will be
cheerfully approved by the people, knowing, as they do, that the most
effectual mode of avoiding a disturbance is ample means for its sup-

ression.

The fandamental law of the State imposes upon you the duty of pro-
viding for a uniform system of common schools, and the founding of a
State University. By the bounty of the Federal Government, and the
authority invested in the legislative department to levy a special tax for
educational purposes, there exists the nucleus for placing the acquire-
ment of a practical education within the reach of ever child of the
State. The advantages accruing to the body politic, arising from' an
educated, well-informed thinking population, must be obrious to these
into whose hands our people have confided the law-making power.
Oniversal education is no longer an experiment of doubtful policy. Its
goneral diffasion has, becn found promotive of piety, good order and a
becoming regard for the constituted authotities. It induces the citizen
to respect himself, and thus command the respeot of others. Under that
liberal and enlightened system of government which prevades all our in-
stitutions, and which guarantees to every citizen, however humble his
station in life; a voice in the management and direction of State affairs,
too much importance cannot be attached to a judicious inauguration of
that system, which is to have such an im{)ormnb bearing upon the fature
prosperity and reputation of the State. conjure you, therefore, to give
your early and carnest attention to this subject; and by the wisdom of
your enactments relating thereto, to lay broad and deep the foundation
of that superstructure, on which shall rest the fatare moral, soeial and
political well-being of our people. Although the General Government
has made princely donations of lands which ours has appropriated to
educational purposes, the experience of other States, to which the same
liberality has been extended, should teach us that the children of the
present generation are not likely to receive the full benefit thereof, with-
out farther Congressional legislation. The uniform construction of these
grants by the Dopartment at Washington, has been that the State can-
not convey title to any specific tracts, until the public lands shall have
been surveyed, and the selections made by the State, recognized by
Federal authority. This will be the work of many years, with such
meager appropriations as will probably be made for that object. It is
not only highly important for the purposes for which we bave dedicated
these lands, but for the general prosperity of the State, that our citizens
should early become the owners of the 8oil which they cultivate, and on
which they expend large sums in the erection of houses, mills, places of
business and manufactories. Nothiog tends more to the prosperity and
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AUTHORITY: §§1-4, section 15 of Senate Bill No. 302, chapter 332, Statutes of Nevada 2015,
at page 1831; §§5-7, 9, 12 and 13, sections 7 and 15 of Senate Bill No. 302,
chapter 332, Statutes of Nevada 2015, at pages 1826 and 1831; §§8 and 11,
sections 9 and 15 of Senate Bill No. 302, chapter 332, Statutes of Nevada 2015,
at pages 1828 and 1831; §10, sections 7, 8, 12 and 15 of Senate Bill No. 302,
chapter 332, Statutes of Nevada 2015, at pages 1826, 1827, 1830 and 1831; §§14
and 16, sections 10 and 15 of Senate Bill No. 302, chapter 332, Statutes of
Nevada 2015, at pages 1829 and 1831; §§15 and 19, sections 7, 8 and 15 of
Senate Bill No. 302, chapter 332, Statutes of Nevada 2015, at pages 1826, 1827
and 1831; §§17 and 18, sections 11 and 15 of Senate Bill No. 302, chapter 332,
Statutes of Nevada 2015, at pages 1829 and 1831.

A REGULATION relating to education; prescribing the requirements and procedures for
applying to establish and establishing an education savings account; establishing the
Committee to Review Payments to determine whether certain expenditures of money
from an education savings account are authorized; requiring certain examinations
administered to a child for whom an education savings account has been established to
be selected from a list prescribed by the Department of Education; prescribing the
procedure by which an agreement to establish an education savings account may be
terminated; requiring the annual audit of certain education savings accounts;
establishing the requirements to become a participating entity; prescribing the
procedure by which the State Treasurer may terminate the participation of an entity
under certain circumstances; requiring certain participating entities to post a bond or
provide certain documentation to the State Treasurer; and providing other matters
properly relating thereto.

Legislative Counsel’s Digest:

Existing law allows the parents of a child who is required by law to attend public school
and who has been enrolled in a public school for not less than 100 consecutive school days
without interruption to establish an education savings account for the child by entering into an
agreement with the State Treasurer. (Section 7 of Senate Bill No. 302, chapter 332, Statutes of
Nevada 2015, p. 1826) If a parent enters into such an agreement, a grant of money on behalf of
the child must be deposited into the education savings account. (Section 8 of Senate Bill No.
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302, chapter 332, Statutes of Nevada 2015, p. 1827) The parent may use money in the education
savings account to pay certain expenses to enable the child to receive instruction from a
participating entity, including tuition at a private school, a program of distance education or a
college or university. (Section 9 of Senate Bill No. 302, chapter 332, Statutes of Nevada 2015, at
p. 1828) Section 8 of this regulation clarifies the expenses that are considered tuition. If an
expense is considered tuition or is another expense authorized in statute, a parent may use money
from an education savings account to pay the expense. (Section 9 of Senate Bill No. 302, chapter
332, Statutes of Nevada 2015, at p. 1828)

Existing law requires the State Treasurer to freeze an education savings account during
any break in the school year. (Section 7 of Senate Bill No. 302, chapter 332, Statutes of Nevada
2015, p. 1826) Section 7 of this regulation provides that any period of 15 or more consecutive
days that are not school days will be considered a “break in the school year.”

Section 9 of this regulation requires a parent who wishes to establish an education
savings account on behalf of his or her child to submit an application to the State Treasurer
during the open enrollment period prescribed by the State Treasurer. Section 9 provides that the
State Treasurer will approve an application made on behalf of any eligible child who has been
enrolled in a public school and in one or more qualifying courses at a public school for the 100
school days immediately preceding the date on which the application is received; and (2) unless
the State Treasurer authorizes a waiver for extraordinary circumstances, has not been absent
from the public school for more than 15 consecutive school days during that period of 100 school
days. Section 9 defines the term “qualifying course” to mean any course offered by a public
school to pupils who are enrolled in the public school for credit toward promotion to the next
grade or graduation.

Section 10 of this regulation allows a parent whose application has been approved to
enter into an agreement with the State Treasurer and establish an education savings account.
Section 10 also prescribes the dates on which the State Treasurer will deposit grants of money
into education savings accounts. Additionally, section 10 states that the State Treasurer will
provide a memorandum to each parent who establishes an education savings account that sets
forth the procedures to be followed by a parent when making payments from the education
savings account. Section 10 further provides that the State Treasurer will annually provide to the
Department a list of children for whom an Education Savings Account has been established.
Section 11 of this regulation establishes the Committee to Review Payments and authorizes the
State Treasurer to submit a request to the Committee for a determination on whether an
expenditure of money from an education savings account is authorized.

Existing law requires a participating entity to ensure that each child on whose behalf a
grant of money has been deposited into an education savings account takes certain examinations.
(Section 12 of Senate Bill No. 302, chapter 332, Statutes of Nevada 2015, p. 1830) Section 10
requires such examinations to be included on a list of examinations prescribed by the Department
of Education.

Existing law provides for the early termination of an agreement to establish an education
savings account before the account is scheduled to expire or be renewed. If an agreement is
terminated early, existing law prohibits the child from receiving instruction from a public school,
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other than instruction that is authorized under the agreement, until the end of the period for
which the last deposit was made into the education savings account. (Section 7 of Senate Bill No.
302, chapter 332, Statutes of Nevada 2015, p. 1826) Section 12 of this regulation authorizes a
parent to terminate an agreement by providing written notice to the State Treasurer. If a parent
provides such notice by not later than the last business day of the calendar quarter for which the
most recent deposit was made into the education savings account, section 12 authorizes the child
to enroll in a public school on the first school day of the next calendar quarter. Section 13 of this
regulation provides that, if the State Treasurer reasonably believes that a child for whom an
education savings account has been established no longer resides in this State, the State
Treasurer will freeze the account and ask the parent of the child for proof that the child resides in
this State. If a parent fails to provide such proof, section 13 provides that the State Treasurer will
dissolve the account.

Existing law requires an education savings account to be audited randomly each year by a
certified or licensed public accountant. If the State Treasurer determines that there has been a
violation of law, regulation or the agreement pursuant to which the account was established or a
substantial misuse of funds, the State Treasurer is authorized to freeze or dissolve the account.
(Section 10 of Senate Bill No. 302, chapter 332, Statutes of Nevada 2015, p. 1829) Section 14 of
this regulation provides for the annual random audit of 10 percent of the education savings
accounts in existence on January 1 of that calendar year. If 5 percent or more of the audits reveal
a violation of law, regulation or the agreement or a substantial misuse of funds, section 14
requires all education savings accounts to be audited.

Section 15 of this regulation provides that: (1) the State Treasurer will quarterly provide
to the Department of Education notice of all agreements that have been terminated; and (2) any
money remaining in an education savings account when an agreement is terminated or expires
reverts to the State General Fund and must be transferred to the Fund within 10 days after the
termination or expiration.

Existing law provides that an education savings account may only be maintained at a
financial management firm qualified by the State Treasurer. (Section 7 of Senate Bill No. 302,
chapter 332, Statutes of Nevada 2015, p. 1826) Section 16 of this regulation provides that the
State Treasurer will enter into a contract with one or more financial management firms that meet
certain qualifications to manage education savings accounts.

Existing law provides that a private school, a college or university, a program of distance
education, a tutor or an accredited tutoring facility or the parent of a child can become eligible to
receive money from an education savings account by applying to the State Treasurer. (Section 11
of Senate Bill No. 302, chapter 332, Statutes of Nevada 2015, p. 1829) Section 17 of this
regulation requires an application submitted by any entity other than the parent of a child to
include proof that the entity is qualified to receive such money.

Existing law authorizes the State Treasurer to refuse to allow a participating entity that
receives money from an education savings account to continue receiving such money if the entity
has failed to provide any educational services required by law to the child for whom the entity
receives such money. (Section 11 of Senate Bill No. 302, chapter 332, Statutes of Nevada 2015,
p. 1829) Section 17 provides that, if the State Treasurer determines that a participating entity
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may have failed to provide such educational services, the State Treasurer will conduct an
investigation. If the investigation reveals that the participating entity has failed to provide such
services, section 17 provides that the State Treasurer may, after providing notice and the
opportunity for a hearing, terminate the entity’s participation in the program.

Existing law authorizes the State Treasurer to require a participating entity that is
reasonably expected to receive more than $50,000 in payments from education savings accounts
during any school year to: (1) post a surety bond in an amount equal to the amount the entity
receives from education savings accounts; or (2) provide evidence that the entity has
unencumbered assets sufficient to pay an amount equal to the amount that it receives from
education savings accounts. (Section 11 of Senate Bill No. 302, chapter 332, Statutes of Nevada
2015, p. 1829) Section 18 of this regulation provides that such a reasonable expectation will
exist and a participating entity will be required to comply with those requirements if more than
10 agreements authorize the entity to receive money from an education savings account.

Section 1. Chapter 385 of NAC is hereby amended by adding thereto the provisions set
forth as sections 2 to 18, inclusive, of this regulation.

Sec. 2. The provisions of sections 2 to 18, inclusive, of this regulation may be cited as the
Education Savings Account Regulations.

Sec. 3. 1. The purposes of sections 2 to 18, inclusive, of this regulation are to:

(a) Award grants of money made available pursuant to section 8 of Senate Bill No. 302,
chapter 332, Statutes of Nevada 2015, at page 1827, on behalf of children who qualify for
such grants so that the parents of such children have choices concerning the education of the
children; and

(b) Make the grants of money described in paragraph (a) available to be awarded on behalf
of the largest number of children allowable under sections 2 to 15, inclusive, of Senate Bill
No. 302, chapter 332, Statutes of Nevada 2015, at pages 1826-31.

2. For the accomplishment of these purposes, the provisions of sections 2 to 18, inclusive,

of this regulation must be broadly and liberally construed.

4
LCB Draft of Second Revised Proposed Regulation R061-15

EXHIBIT 4



EXHIBIT 4

Sec. 4. As used in sections 2 to 18, inclusive, of this regulation, unless the context
otherwise requires, the words and terms defined in sections 5 and 6 of this regulation have the
meanings ascribed to them in those sections.

Sec. 5. “Agreement” means a written agreement between a parent and the State
Treasurer to establish an education savings account entered into pursuant to section 7 of
Senate Bill No. 302, chapter 332, Statutes of Nevada 2015, at page 1826.

Sec. 6. “School day” means any day, including a partial day, during which a school
offers instruction to pupils at the school.

Sec. 7. For the purpose of carrying out the provisions of section 7 of Senate Bill No. 302,
chapter 332, Statutes of Nevada 2015, at page 1826, the State Treasurer will construe the term
“break in the school year” to mean 15 or more consecutive days that are not school days.

Sec. 8. For the purpose of carrying out the provisions of sections 2 to 15, inclusive, of
Senate Bill No. 302, chapter 332, Statutes of Nevada 2015, at pages 1826-31, the State
Treasurer will construe the term “tuition” to include only the cost of enrolling a child in a
school or program of distance education that is a participating entity, except that the term does
not include:

1. An application fee, entrance fee, parking fee, technology fee, athletic fee, studio fee,
laboratory fee or any fee or surcharge imposed in connection with a specific course, whether
or not the fee or surcharge is imposed on all children enrolled in the participating entity or the
course; or

2. A charge imposed for books, supplies or room and board, whether or not the charge is

imposed on all children enrolled in the participating entity.
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Sec. 9. 1. A parent who wishes to establish an education savings account on behalf of
his or her child must submit an application to the State Treasurer on a form made available by
the State Treasurer during the open enrollment period established pursuant to subsection 2.

2. At least one time each year, the State Treasurer will establish an open enrollment
period during which the State Treasurer will accept applications to establish an education
savings account. The State Treasurer will announce the dates of the open enrollment period
during the fourth quarter of the calendar year immediately preceding the school year for
which the open enrollment period applies.

3. The State Treasurer will review each application submitted pursuant to subsection 1
and, not later than 30 days after the date on which the application is received, notify the
applicant by certified mail or electronic communication whether the application has been
approved or denied. If the application is denied, the notification must include, without
limitation, the reasons for the denial.

4. Except as otherwise provided in subsection 5, the State Treasurer will approve an
application submitted on behalf of a child required by NRS 392.040 to attend public school if
the applicant submits proof that the child was enrolled in a public school and in one or more
qualifying courses at the public school for the 100 school days immediately preceding the date
on which the application is received, including, without limitation, any school day that the
child was not required to attend a qualifying course. The State Treasurer will not approve an
application submitted on behalf of a child who has participated only in after-school
extracurricular activities at a public school.

5. Except as otherwise provided in subsection 6, the State Treasurer will not approve an

application submitted on behalf of a child if, during the 100 school days immediately
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preceding the date on which the application is received, the child was absent from the public
school in which the child was enrolled for more than 15 consecutive school days, including,
without limitation, any school day that the child was not required to attend a qualifying
course.

6. An applicant may apply in writing to the State Treasurer for a waiver of the provisions
of subsection 5. Upon a showing that an absence of more than 15 consecutive school days was
caused by extraordinary circumstances, which may include, without limitation, the death of a
family member of the child or a serious medical condition, the State Treasurer may grant the
waiver.

7. As used in this section, “qualifying course” means a course that is offered to pupils
who are enrolled in the public school for which the pupils may receive credit toward
promotion to the next grade or graduation from high school, including, without limitation, a
course that is offered as an elective.

Sec. 10. 1. If'the State Treasurer approves an application submitted pursuant to section
9 of this regulation, the State Treasurer will enter into an agreement with the parent who
submitted the application. After a parent enters into an agreement with the State Treasurer,
the parent may open an education savings account at a financial management firm with
which the State Treasurer has entered into a contract pursuant to section 16 of this regulation.

2. The State Treasurer will:

(a) Deposit money into each education savings account in equal quarterly installments on
the dates on which the Superintendent of Public Instruction apportions the State Distributive

School Account in the State General Fund pursuant to NRS 387.124.
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(b) Provide each parent who establishes an education savings account on behalf of his or
her child with a memorandum outlining the procedures to follow in making payments from
the account.

(c) Annually provide the Department with a list of children on behalf of whom education
savings accounts have been established on the date prescribed by the Department.

3. An examination administered to satisfy the requirements of section 12 of Senate Bill
No. 302, chapter 332, Statutes of Nevada 2015, at page 1830 must be included on the list of
examinations prescribed by the Department for that purpose.

Sec. 11. 1. There is hereby created the Committee to Review Payments consisting of
seven members as follows:

(a) The State Treasurer or his or her designee;

(b) Two voting members appointed by the State Treasurer who are parents of children on
behalf of whom an education savings account has been established and who reside in Clark
County;

(c) One voting member appointed by the State Treasurer who is the parent of a child on
behalf of whom an education savings account has been established and who resides in
Washoe County;

(d) One voting member appointed by the State Treasurer who is the parent of a child on
behalf of whom an education savings account has been established and who resides in a
county other than Clark County or Washoe County; and

(e) Two nonvoting advisory members appointed by the State Treasurer who are educators

or administrators at a participating entity, other than the parent of a child.
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2. The members of the Committee serve at the pleasure of the State Treasurer. A member
of the Committee serves for a term of 1 year and may be reappointed.

3. The State Treasurer or his or her designee will serve as the Chair of the Committee and
will vote only in the case of a tie.

4. The State Treasurer may request the Committee to determine whether an expenditure
of money from an education savings account is authorized pursuant to section 9 of Senate Bill
No. 302, chapter 332, Statutes of Nevada 2015, at page 1828.

5. The Committee shall:

(a) Meet at the call of the Chair upon the receipt of a request to determine whether an
expenditure of money from an education savings account submitted to the Committee by the
State Treasurer pursuant to subsection 4 is authorized pursuant to section 9 of Senate Bill No.
302, chapter 332, Statutes of Nevada 2015, at page 1828.

(b) Comply with the provisions of chapter 241 of NRS.

6. As used in this section, “administrator” means the person who directs or manages the
affairs of a private school, as defined in NRS 394.103.

Sec. 12. 1. The parent of a child on behalf of whom an education savings account has
been established may terminate an agreement with the State Treasurer at any time by
providing written notice by certified mail to the State Treasurer.

2. If an agreement is terminated pursuant to subsection 1, the child on behalf of whom
the education savings account was established may enroll in a public school on the first day
after the expiration of the quarter for which the last deposit was made into the education

savings account of the child.
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Sec. 13. If the State Treasurer reasonably believes that a child on behalf of whom an
education savings account has been established no longer resides in this State, the State
Treasurer will freeze the education savings account and send a written notice by certified mail
to the parent of the child requesting the parent to submit proof that the child resides in this
State. If the parent:

1. Provides satisfactory proof by not later than 15 business days after the date on which
the notice is received, the State Treasurer will remove the freeze on the education savings
account.

2. Fails to provide satisfactory proof by not later than 15 days after the date of the notice,
the State Treasurer will terminate the agreement pursuant to which the education savings
account was established and dissolve the education savings account.

Sec. 14. 1. Each calendar year, the State Treasurer will randomly select not fewer than
10 percent of the education savings accounts in existence on January 1 of that year to be
audited.

2. The State Treasurer will cause an audit to be conducted of each education savings
account then in existence if 5 percent or more of the audits conducted pursuant to subsection
1 indicate any of the following irregularities:

(a) Failure to comply with an agreement pursuant to which an education savings account
was established, sections 2 to 15, inclusive, of Senate Bill No. 302, chapter 332, Statutes of
Nevada 2015, at pages 1826-31, or sections 2 to 18, inclusive, of this regulation; or

(b) A substantial misuse of money in an education savings account.
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3. Ifthe State Treasurer determines, based on an audit conducted pursuant to subsection
1 or 2, or for any other reason, that an irregularity described in subsection 2 has occurred, the
State Treasurer will:

(a) Freeze the education savings account; and

(b) Send to the parent of the child on behalf of whom the education savings account was
established by certified mail written notice of the reason that the account is frozen and the
manner in which to petition for reconsideration as set forth in subsections 4 and 5.

4. A parent who receives notice that the State Treasurer has placed a freeze on an
education savings account pursuant to subsection 3 may submit a petition for reconsideration
by providing to the State Treasurer, not later than 5 business days after receiving the notice, a
written explanation of the reasons that the parent believes the determination of the State
Treasurer was incorrect. If the State Treasurer does not receive such a petition within that
time, the State Treasurer will dissolve the education savings account and terminate the
agreement pursuant to which the account was established.

5. Upon receipt of a petition pursuant to subsection 4, the State Treasurer will review the
written explanation included in the petition and determine whether an irregularity described
in subsection 2 occurred. Not later than 5 business days after receiving the petition, the State
Treasurer will notify the parent of the determination. If the State Treasurer determines that:

(a) An irregularity occurred, the State Treasurer will dissolve the education savings
account and terminate the agreement pursuant to which the education savings account was
established.

(b) No irregularity occurred, the State Treasurer will remove the freeze on the education

savings account.
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Sec. 15. 1. Each calendar quarter, the State Treasurer will provide to the Department a
list of each child for whom an agreement pursuant to which an education savings account was
established has been terminated for any reason.

2. If any money remains in an education savings account after the agreement pursuant to
which the account was established is terminated or expires, the money in the account reverts
and must be transferred to the State General Fund by the State Treasurer by not later than 10
days after the date of the termination or expiration.

Sec. 16. 1. The State Treasurer will enter into a contract to manage education savings
accounts with one or more financial management firms. Any such firm must:

(a) Be authorized to accept deposits under the laws of this State or the United States; and

(b) Insure the accounts that it maintains with the Federal Deposit Insurance Corporation,
the National Credit Union Share Insurance Fund or a private insurer approved pursuant to
NRS 678.755.

2. A contract entered into pursuant to subsection 1 must include a provision allowing the
State Treasurer to terminate the contract if:

(a) The financial management firm fails to comply with applicable law or the provisions of
the contract; or

(b) The State Treasurer determines that the financial management firm is not performing
adequately.

3. A financial management firm with whom the State Treasurer enters into a contract
pursuant to subsection 1 shall maintain and manage education savings accounts in

compliance with generally accepted accounting principles.
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Sec. 17. 1. To become a participating entity, an entity must submit an application to the
State Treasurer on a form made available by the State Treasurer.

2. Each applicant, other than the parent of a child, must submit proof that the applicant is
eligible to become a participating entity pursuant to section 11 of Senate Bill No. 302, chapter
332, Statutes of Nevada 2015, at page 1829. If an applicant is a tutor or tutoring facility, such
proof must include, without limitation, proof that the applicant is accredited by a state,
regional or national accrediting agency.

3. Ifthe State Treasurer:

(a) Approves an application submitted pursuant to this section, the State Treasurer will
provide notice to the applicant through written or electronic communication to the person
designated on the application.

(b) Does not approve an application submitted pursuant to this section, the State Treasurer
will provide notice to the applicant by certified mail to the person designated on the
application.

4. If the State Treasurer determines, based on the results of the examinations
administered pursuant to section 12 of Senate Bill No. 302, chapter 332, Statutes of Nevada
2015, at page 1830, or for any other reason, that a participating entity that accepts payments
from the educational savings account of a child may have failed to provide an educational
service required by law to the child, the State Treasurer will conduct an investigation. If, after
conducting an investigation, the State Treasurer determines that the participating entity has
failed to provide an educational service required by law to the child, the State Treasurer may,
after providing notice and the opportunity for a hearing, refuse to allow the entity to continue

as a participating entity.
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Sec. 18. 1. If'the State Treasurer reasonably expects that a participating entity will
receive, from payments made from education savings accounts, an amount that exceeds
$50,000 for a school year, the State Treasurer will:

(a) Determine the amount reasonably expected to be paid to such a participating entity
from education savings accounts during the school year; and

(b) Provide notice to the participating entity of the amount determined pursuant to
paragraph (a) and the requirements set forth in subsection 2.

2. A participating entity that receives a notice pursuant to subsection 1 shall, not more
than 10 business days after the next deposit of money into education savings accounts
pursuant to section 10 of this regulation:

(a) Post a surety bond in an amount equal to the amount determined by the State
Treasurer pursuant to subsection 1; or

(b) Provide to the State Treasurer documentation of a financial audit demonstrating that
the participating entity has unencumbered assets sufficient to pay the State Treasurer an
amount equal to the amount determined by the State Treasurer pursuant to subsection 1.

3. For the purposes of this section and section 11 of Senate Bill No. 302, chapter 332,
Statutes of Nevada 2015, at page 1829, a participating entity will be deemed by the State
Treasurer to be reasonably expected to receive more than $50,000 in a school year from
education savings accounts if, at the beginning of the school year, 10 or more agreements
authorize the participating entity to receive money from an education savings account.

Sec. 19. Notwithstanding the provisions of section 10 of this regulation, the State Treasurer
will begin making deposits of money into education savings accounts pursuant to subsection 2 of

section 10 of this regulation on or before May 1, 2016.
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That’s what 1s going to be what’s best for my family. The bill
is trying to make it easier for families and that-if they didn’t

count the kindergarteners, that would make i1t harder for my

family. So, I would ask that you consider counting kindergarten,
thank you.

SENATOR HAMMOND: This is Senator Hammond. If 1 could
interject just for a second, Treasurer Schwartz. |1 just want to

say that that—the intent of the bill, actually from the very
beginning was to allow for kindergarten—people coming into
kindergarten to choose. So, these are students who are not yet
on the rolls. 1 believe Section 7 said something to effect of,
if you look at the bill it says, anything that’s required—
kindergarten of course is not required to get into—you know, to
start your schooling. So, it’s always been my intent to make
sure that coming into school that parents be able to make that
choice so that the student can start at the school they would
like to be at, or the educational system they would like to have
delivered to them or anything like that. They could start from
fresh. That’s my perspective. That’s sort of what we’ve always
talked about. That—that being said, 1’11 go ahead and turn it
back over to you.

DEANNE LATERNO: Deanne Laterno, I’m a 21 year Clark
County resident. 1 have three girls and we were an eight year

private school parent and because of some zoning issues, that’s
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Nevada Department of Education Office of Career Readiness, Adult
Learning & Education Options

NEVADA PRIVATE SCHOOLS

End of First School Month 2014-2015 School Year
TOTAL STATE ENROLLMENT BY GRADE
Grade Male Female Totals
Kindergarten 1,381 1,235 2,616
Grade 1 945 981 1,926
Grade 2 880 919 1,799
Grade 3 772 853 1,625
Grade 4 755 794 1,549
Grade 5 756 761 1,517
Grade 6 761 739 1,500
Grade 7 690 729 1,419
Grade 8 639 690 1,329
Grade 9 621 580 1,201
Grade 10 564 592 1,156
Grade 11 553 518 1,071
Grade 12 517 497 1,014
1Ungraded 331 182 513 1Ungraded refers to
Totals 10,165 10,070 20,235 multiple grade grouping.

TOTAL STATE ENROLLMENT BY COUNTY

County Male Female Totals
Carson City 209 249 458
Churchill 34 41 75
Clark 7,789 7,844 15,633
Douglas 80 96 176
Elko 31 26 57
Esmeralda 0 0 0
Eureka 0 0 0
Humboldt 0 0 0
Lander 0 0 0
Lincoln 0 0 0
Lyon 57 14 71
Mineral 0 0 0
Nye 73 71 144
Pershing 0 0 0
Storey 0 0 0
Washoe 1,892 1,729 3,621
White Pine 0 0 0
Totals 10,165 10,070 20,235
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Office of Career Readiness, Adult Learning & Education Options

Nevada Private Schools, 2014-2015 School Year

Male Enrollment

District K 1 2 3 4 5 6 7 8 9 10 11 12 Ungraded Totals
Carson 20 15 25 13 18 14 22 20 26 21 14 9 10 0 227
Churchill 11 7 2 4 3 1 4 1 1 0 0 0 0 0 34
Clark 1,098 765 736 644 635 604 619 522 476 476 413 421 380 0 7,789
Douglas 7 13 4 5 1 6 4 11 11 1 3 7 7 0 80
Elko 4 2 1 1 2 3 1 8 2 1 2 2 2 0 31
Lyon 4 4 1 2 0 0 4 1 1 2 10 13 15 0 57
Nye 10 9 4 6 6 5 4 3 8 8 4 3 3 0 73
Washoe 245 130 107 97 90 123 103 124 114 112 118 98 100 331 1892

Totals 1,399 945 880 772 755 756 761 690 639 621 564 553 517 331 10,183
Female Enrollment

District K 1 2 3 4 5 6 7 8 9 10 11 12 Ungraded Totals
Carson 21 17 16 22 22 26 24 25 18 20 17 14 7 0 249
Churchill 3 5 5 7 5 6 5 3 2 0 0 0 0 0 41
Clark 969 820 771 691 637 581 593 561 547 442 451 398 383 0 7,844
Douglas 19 9 9 9 10 8 6 10 4 0 3 3 6 0 96
Elko 4 4 1 2 0 2 2 4 1 3 2 1 0 0 26
Lyon 3 6 0 1 0 1 1 0 0 1 0 1 0 0 14
Nye 9 10 7 12 6 9 5 2 4 2 1 3 1 0 71
Washoe 207 110 110 109 114 128 103 124 114 112 118 98 100 182 1,729

Totals 1,235 981 919 853 794 761 739 729 690 580 592 518 497 182 10,070
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Total Enrollment

District K 1 2 3 4 5 6 7 8 9 10 11 12 Ungraded Totals
Carson 41 32 41 35 40 40 46 45 44 41 31 23 17 0 476
Churchill 14 12 7 11 8 7 9 4 3 0 0 0 0 0 75
Clark 2,067 158 1,507 1,33 1,272 1,185 1,212 1,083 1,023 918 864 819 763 0 15,633
Douglas 26 22 13 14 11 14 10 21 15 1 6 10 13 0 176
Elko 8 6 2 3 2 5 3 12 3 4 4 3 2 0 57
Lyon 7 10 1 3 0 1 5 1 1 3 10 14 15 0 71
Nye 19 19 11 18 12 14 9 5 12 10 5 6 4 0 144
Washoe 452 240 217 206 204 251 206 248 228 224 236 196 200 513 3,621

Totals 2,634 1926 1,799 1,625 1549 1517 1500 1419 1329 1,201 1,156 1,071 1,014 513 20,253

Ungraded for Private Schools refers to multiple grade grouping
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NEVADA DEPARTMENT OF EDUCATION Office of Career Readiness, Adult Learning & Education Options
PRIVATE SCHOOLS

Ten Year Enrollment Comparisons
End of First School Month

Percent Gain/ Private School

Loss over Public School to Public School

School Year Kindergarten Grades 1-6 Grades7-12 'Ungraded Totals Prior Year  Enroliment Enrollment
2005-2006 3,519 9,657 6,074 464 19,714 2.93% 413,252 4.77%
2006-2007 3,518 10,227 6,547 570 20,862 5.82% 426,436 4.89%
2007-2008 3,450 10,566 6,978 588 21,582 3.45% 433,885 4.97%
2008-2009 3,280 10,232 6,944 591 21,047 -2.47% 437,433 4.81%
2009-2010 2,914 10,032 6,972 592 20,510 -2.55% 432,383 4.74%
2010-2011* 1,910 5,920 5,489 579 13,898 -32.23% 433,277 3.20%
2011-2012 2,960 10,032 6,842 566 20,400 -.54% 424,000 4.81%

2011-12 compared to 2009-10

2012-2013 2,963 9,844 6,735 569 20,283 -0.99% 445,737 4.55%
2013-2014 2,813 10,033 7,072 456 20,374 0.49% 451,805 4.50%
2014-2015 2,666 9,916 7,190 513 20,253 -0.99% 459,152 4.41%

EXHIBIT 6

*Incomplete #

Corrected
11/2012



EXHIBIT 6

Number of Schools Licensed by Nevada DOE

Licensed by

County Carson Churchill  Clark Douglas Elko Lyon Nye Washoe Total

Exempt Private 3 2 45 4 1 2 1 16 74

Private

(non-exempt) 1 0 57 1 0 1 2 19 81
155

Number of School Accredited by Outside Agencies

Accredited by

County Carson Churchill  Clark Douglas Elko Lyon Nye Washoe Total

Exempt Private 1 0 19 0 0 0 0 7 27

Private

(non-exempt) 0 0 18 0 0 0 1 2 21
48

Number of Teachers Employed
Carson Churchill  Clark Douglas Elko Lyon Nye Washoe Total

Exempt Private 23 9 527 11 8 8 11 145 742

Private

(non-exempt) 11 0 603 8 0 1 3 129 755
1497
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Carson
Clark
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Nye

Washoe

EXHIBIT 6

Teachers by Qualifications

2014-2015 Incomplete Information

NV License to Teach

Out-of-state License
to Teach

Bachelor's Degree + 3

years Verified Experience

Master's Degree + 1 year

Verified Experience

10 1] 0| 0|
191| 27| 121| 77|
8| 0| 0| 0|
1] 0| 0| 0|

1] 1] 0| 1]
28| 4| 9| 29|

All teachers in Private, non-exempt schools MUST qualify by one of the four categories above.

Exempt Private Schools are not required to report teacher qualifications.
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EXHIBIT 7

Dan Schwartz
State Treasurer

STATE OF NEVADA
OFFICE OF THE STATE TREASURER

For Immediate Release Media Contact: Grant Hewitt
7/9/15 775-684-5757

Treasurer’s Office Proposes Quarterly Enrollment Periods for
Education Savings Accounts (SB302)

Carson City, NV - State Treasurer Dan Schwartz and the STO’s Implementation team have proposed the
following guidelines for Nevada’s Education Savings Accounts (ESA) program’s open enrollment and
account funding dates.

“Understanding that the final regulations will take several months to enact, Nevada parents are entitled to
know when they will be able to apply for an ESA and when those funds would be first available. We are
committed to creating an enrollment and funding process that is easy to understand and allows parents the
flexibility they need to decide the best time for their child to enroll,” said Schwartz. “My office is working
diligently to ensure that parents have the tools they need to make informed decisions about their child’s
educational opportunities while protecting against fraud and abuse,” concluded Schwartz.

Nevada’s ESA program will have a quarterly open enrollment period, which allows parents to make the
decision at any time during the year on the best educational opportunity for their child. A student must
meet all eligibility requirements prior to applying for an ESA. The chart below outlines when parents can
enroll their child in Nevada’s ESA program and the corresponding funding date for those accounts:

Open Enrollment Periods for 2016 Estimated Account Funding Dates
January 4 - February 29, 2016 First week of April 2016

April 1 - May 31, 2016 First week of July 2016

July 1 - August 31, 2016 First week of October 2016

October 1 - November 30, 2016 First week of January 2017

The State Treasurer will be holding a regulations workshop on July 17 at 9:00am in both Las Vegas and
Carson City and public hearings in August/September 2015.

Parents and school administrators who continue to have questions pertaining to the implementation of
Nevada’s Education Savings account program should contact the STO office at 702-486-5101 or
NevadaSchoolChoice@NevadaTreasurer.gov.

HHH

STATE TREASURER PROGRAMS
CARSON CITY OFFICE Governor Guinn Millennium Scholarship Program LAS VEGAS OFFICE

101 N. Carson Street, Suite 4 ; - 555 E. Washington Avenue, Suite 4600
. J Nev Prepaid Tuition Program J
Carson City, Nevada 89701-4786 € adﬁmcf:im } grtooert ogra Las Vegas, Nevada 89101-1074
(775) 684-5600 Telephone perty (702) 486-2025 Telephone

(775) 684-5623 Fax College Savings Plans of Nevada (702) 486-3246 Fax
Nevada College Kick Start Program

Website: NevadaTreasurer.gov E-mail: StateTreasurer@NevadaTreasurer.gov
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EXHIBIT 8

STATE OF NEVADA
OFFICE OF THE STATE TREASURER

NOTICE OF WORKSHOP

Education Savings Account — SB 302

Conducted On

August 21, 2015

Transcribed By: Always On Time
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EXHIBIT 8

GRANT HEWITT: So, Senator Hammond-this i1s Grant
Hewitt for the record. Senator Hammond spoke to this at the last
hearing that the reason behind the 100 days is that for a student
to have a qualifying allotment in the distributive school
account, which 1s what funds ESAs, it’s also what trickles down
to the school district from the State level, you must’ve been
included in the school count iIn the previous year or that year to
have an allotment created. So, if you weren’t there for the 100
days, then there’s no actual budget allotment for your child,
thus there would be no ESA funding available. 1f we let everybody
in on the 100 days, as Senator Hammond indicated, you’d have
approximately a $200M whole in the budget.

DAN SCHWARTZ: Those are just the reasons that are
given. So, as | say, we’re trying not to answer questions, but
where there’s an easy answer, we’ll certainly try.

CHRISTOPHER BEAUMONT: Is that—thank you.

GRANT HEWITT: Thanks. And, please, everybody know-—
those who have talked to me, you can email

NevadaSchoolChoice@NevadaTreasurer.gov. We are very, very good

at getting back to people, normally within 24 hours. So, iIf you
have any specific questions, please feel free to direct them
there.

CHRISTOPHER BEAUMONT: Thank you, thank you all for your

work.
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EXHIBIT 8

2015-16 school year, given that a family did the early
application prior to enrolling their son or daughter into private
school?

GRANT HEWITT: Grant Hewitt for the record. The
issue revolves around that the approximately $5,000 ESA payment,
according to SB 302 is to be made in four equal payments over the
course of the year. We are making those payments on calendar
years. And, our office feels strongly that what we can make sure
to deliver on for parents in Nevada is that we will be able to
make a First funding payment in April for April, May and June.

We don’t feel that it’s appropriate at this time to commit to a
January payment date, because the technology and the processes
just might not be in place for that. But, we do know that we can
make an April payment date.

DAN SCHWARTZ: Jim, the short answer to your question
is, payments are mandated quarterly. So, you’ll get the full
amount, but paid quarterly. Answer your question?

JIM FIRZLAFF: Yeah. So, if | understand you
correctly then, if there’s only one payment for the 15-16 school
year, for a family that applied early and followed all the rules,
then that would just automatically balloon to the total $5,000
for the year?

DAN SCHWARTZ: Yeah, 1t’s—

JIM FIRZLAFF: The $5,000 is-

EXHIBIT 8 109
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EXHIBIT 9

EARLY ENROLLMENT
EDUCATION SAVINGS ACCOUNT APPLICATION
During the process of filling out this application you will be asked to select files for upload.
However, the application will not be considered for approval until necessary files have been
received by the Treasurer's office.
We ask that you do not attempt to upload cell phone photos.

School District Student ID#
00000
Student First Name: Student Last Name: Current Grade (2014- Student's Date of
| I 1[2015): Birth:
(Please enter a (Date Format
number, i.e., 2,3.4...,usea0 [MM/DD/YYYY)
for kindergarden)
Physical /-deress (P.O. Boxes will not be City: Zip Code:
accepted): | |
County: Phone (Include Area Code):
|Select a County V|
Mailing Address: [ Mailing Address is the Same as [City: Zip Code:
the Physical Address | |
Applicant
Parent First Name: Parent Last Name: Parent E-Mail Address:
Do you and your child reside in Nevada? Yes ONo O
Is your child under the age of 7 years? Yes ONo O
Did the student attend a Nevada public/charter school for 100 school days Yes ONo O
immediately preceding the date of this application?
Was your child a full time student during the required 100 school days Yes ONo O
immediately preceding the date of this application?
During the 100 school days immediately preceding the date of this application Yes ONo O
did your child miss 15 or more consecutive school days (e.g., illness, special
circumstances)?
If yes, please attach a detailed explanation of the extended absence.
Next

EXHIBIT 9
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EXHIBIT 9

EARLY ENROLLMENT
EDUCATION SAVINGS ACCOUNT APPLICATION
During the process of filling out this application you will be asked to select files for upload.
However, the application will not be considered for approval until necessary files have been
received by the Treasurer's office.
We ask that you do not attempt to upload cell phone photos.
Please list Nevada Public/Charter School(s) and School Code that your child attended for 100
consecutive school days immediately preceding the date of this application.

L Dates of Attendance: (mm/dd/yyyy)
School District/Charter Sponsor: |

|Select a District V|

to

Name of Public/Charter School:
Select a School v

Add School

EXHIBIT 9
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EXHIBIT 9

EARLY ENROLLMENT
EDUCATION SAVINGS ACCOUNT APPLICATION
During the process of filling out this application you will be asked to select files for upload.
However, the application will not be considered for approval until necessary files have been
received by the Treasurer's office.
We ask that you do not attempt to upload cell phone photos.

Is your child a pupil with disabilities? (NRS 388.440)

*# "Pupil with a Disability Defined": means (i) with intellectual disabilities,
|hearing impairments (including deafness), speech or language impairments,
OYes ONo |[visual impairments (including blindness), serious emotional disturbance,
orthopedic impairments, autism, traumatic brain injury, other health
impairments, or specific learning disabilities; and (i1) who, by reason therof,
[needs special education and related services..

[s your annual household income within 185% of the federally designated
[poverty level? (http://aspe.hhs.gov/poverty/15poverty.cfim) If yes, provide proof’
OYes ONo [of Annual Household Income. (copy of last year’s tax return (first 2 pages) or a
current paystub)

REQUIRED DOCUMENTS (ALL documents must be submitted)

1. Copy of the parent’s valid (non-expired) Government issued ID
ID File: Browse...
2. A certified or verified copy of the student’s birth certificate (If unable to provide at the time of
this application, you will have 30 days to submit to the (STO) AND Proof of legal guardianship (if
you’re not the biological parent)
Birth Certificate File: Browse...
Guardianship File: Browse...
AND one of the following to prove residency:

MUST SHOW YOUR CURRENT PHYSICAL ADDRESS
1. Copy of your most current utility bill (applicant parent name and address) OR
Utility Bill File: Browse...
2. Copy of current property tax bill, rental lease agreement, or mortgage statement (applicant parent

name and address)
File: Browse...

Next
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NVTreasury

@NVTreasury

Nevada State Treasure's Office

@ Carson City, NV
& nevadatreasurer.gov

B3 Photos and videos

TWEETS FOLLOWING FOLLOWERS

15 13 30 ‘ +2 Follow

Tweets Tweets & replies Photos & videos

<. NVTreasury @NVTreasury - Oct 14

¥, We are excited to announce that our office
has received over 3500 applications for
Nevada's #ESA program. #nvleg

" +3 4 * 2 see

g NVTreasury @NVTreasury - Oct 14
; i} Have you met Sage? He is making his

way across #Nevada talking to kids about
saving for college! #529 #nvleg

& NVTreasury Retweeted

Grant A, Hewitt @redptstrategies - Oct 13 9
@RindelsAP the ask for temporary staff was less than $50k of today's
$128k ask. The total to ESA thus far is less than $250k #ESA

#NVLEG

A L X * see
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EXHIBIT 11

State of Nevada

Statewide
Ballot Questions

2006

To Appear on the November 7, 2006
General Election Ballot

Issued by
Dean Heller
Secretary of State
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QUESTION NO. 1

Amendment to the Nevada Constitution
CONDENSATION (Ballot Question)

Shall the Nevada Constitution be amended to require the Nevada Legislature to fund the
operation of the public schools for kindergarten through grade 12 before funding any other part
of the state budget for the next biennium?

EXPLANATION (Ballot Question)

The proposed amendment, if passed, would create five new sections to Section 6 of Article 11 of
the Nevada Constitution. The amendment would provide that during a regular session of the
Legislature, before any appropriation is enacted to fund a portion of the state budget, the
Legislature must appropriate sufficient funds for the operation of Nevada’s public schools for
kindergarten through grade 12 for the next biennium, and that any appropriation in violation of
this requirement is void. The appropriation requirement also applies to certain special sessions
of the Legislature.

The following arguments for and against and rebuttals for Question No. 1 were prepared by a
committee as required by Nevada Revised Statutes (NRS) 293.252.

ARGUMENT IN SUPPORT OF QUESTION NO. 1

Question One seeks a constitutional amendment changing the process by which public school
education is funded at the State Legislature.

Education first ensures our state’s public school system will be funded, before any other program
for the next fiscal biennium, during each legislative session, by an appropriation the Legislature
deems to be sufficient to fund the operation of our public schools for the student population
reasonably estimated for that biennium.

Education First preserves the Legislature’s ability to first fund the cost of the legislative session
or an emergency measure demanding immediate action. Education First does not determine the
level or source of funding public school education receives, so there is no fiscal impact to the
state.

Education First will substantially enhance Nevada’s credibility as a stable environment for
students and teachers. As the fastest growing state in the nation, that is critical if Nevada is to
keep pace with its growing student population.

For example, for the 2002-03 school year, Nevada hired over 2300 new teachers. Most new

teachers are hired from out-of-state because Nevada’s University and Community College
System cannot meet our state’s demand for teachers. Teachers make a serious commitment
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when they choose to move and teach here. Education First will help ensure Nevada is equally
committed.

The budget deadlock we experienced during the 2003 legislative sessions must never be
repeated. The consequences for our schools, our teachers and our children were significant.
Schools opened late, new teachers could not be hired, and special programs were jeopardized as
those teachers were designated for reassignment to the general classroom. School administrators
could not adequately plan for the coming school year, a process that typically begins each
January. Education First prevents that from ever happening again.

As long as public school education is allowed to be the last major budget bill considered, special
sessions and court intervention could easily become the norm in the legislative process. When
education is first, that won’t happen, as it did in 2003. Education First will ensure that the
funding of education in Nevada will be given the status intended by the framers of our
Constitution and will help prevent another Supreme Court ruling that negates the Gibbons tax
restraint portion of our Constitution.

Take the politics out of funding Nevada’s public schools. A YES vote on Question One will put
education and Nevada’s children first in line at budget time.

The above argument was submitted by the Ballot Question Committee composed of
citizens in favor of this question as provided for in NRS 293.252

REBUTTAL TO ARGUMENT IN SUPPORT OF QUESTION NO. 1

The Education Funding Crisis of the 2003 Legislative session is the first in 73 regular sessions of
the Nevada legislature. It was generated for political reasons to push a huge tax increase. \Voters
have an opportunity in this election to punish those guilty without changing the constitution.
One failure in 73 sessions is insufficient reason to change the constitution.

A “NO” vote on Question 1 will force legislators to do the job we elect them to do. A “YES”
vote will NOT correct the grave disregard for the Nevada Constitution by the Nevada Supreme
Court during 2003. The Court showed blatant disregard for the people’s will of the original
Gibbons’ petition and there is no reason to believe this will improve their attention to their oath
of office. Make representative government work by voting “NO” on Question 1.

The above argument was submitted by the Ballot Question Committee composed of
citizens opposed to this question as provided for in NRS 293.252

ARGUMENT AGAINST QUESTION NO. 1
The last legislative session showed that education funding can become a political football and
few would agree that scenario should ever be repeated; however, a single event should not be a
reason to compromise the public health and safety of Nevadans by detrimentally removing the
Legislature’s and our Governor's ability to determine our state's priorities.

1. The education budget is such a large portion of the budget that it cannot be determined
until after the final meeting of the Economic Forum. The Economic Forum is a panel

EXHIBIT 11



EXHIBIT 11

of experts appointed by Nevada elected officials to formulate detailed projections
regarding our state's revenue. The Economic Forum's projections would not be done
until just prior to April 30™.

2. In the normal 120 day legislative process, the small budgets with little or no changes
are processed starting weeks before the end of the legislative session. This allows the
legislative workload to remain reasonable and matters to be handled in a logical
manner. Holding all those budgets until the education budget can be decided may
actually impede the process of closing budgets and make special sessions more likely,
adding unnecessarily to taxpayer expense. Thus, this measure is likely to cause an
adverse fiscal impact.

3. Under the current system the smaller budgets come through early providing lawmakers
that do not sit on the Assembly Ways and Means or Senate Finance Committees with
the time to review these budgets and ask questions. If those budgets are held until the
education budget is decided, then the review by other legislators will be lost in the rush
to close the session. Public health, safety and the protection of our environment will
necessarily be compromised because of the limited time to review non-education
budget matters that are equally important to our state's welfare.

4. Further it might be much easier for a lawmaker on the money committees to add “pork”
to some budgets without the check and balance time and review process to stop
potential wasteful spending.

5. While we agree that the entire budgeting and funding process in Nevada needs to be
reviewed to encourage fiscal responsibility and accountability by the legislators and all
with budgets within the executive branch, this measure seems to complicate the matter
rather than actually improve and simplify the process.

We urge voters not to make the budget process more difficult by passing this measure.

The above argument was submitted by the Ballot Question Committee composed of
citizens opposed to this question as provided for in NRS 293.252

REBUTTAL TO ARGUMENT IN OPPOSITION TO QUESTION NO. 1

1. Public education is one of five major budget bills. According to the Legislative
Counsel Bureau, no budget can be closed prior to release of the Economic Forum’s
final report. This does not change. When budget bills are enrolled, education will be
first.

2. The way the state budget is crafted does not change. The legislative workload is
unaffected. The process becomes more logical when such a large component is dealt
with first. The Legislature is responsible for managing its workload and adhering to a
120-day session. The status quo is more likely to result in special sessions.

3. Lawmakers not on money committees still participate. Issues are engaged in the
same manner as now. Any impact should the Legislature not do its job as required by
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the state Constitution is its responsibility. Public health, safety, welfare and the
environment are not compromised by Education First.

4. Adding pork will always be tempting. Education First does not make it easier. If
checks and balances aren’t done, regardless of where in the process, legislators would
be derelict in their duties.

5. When public education is no longer the budget’s sacrificial lamb, the process is
brought into check, improving accountability and simplicity.

The above argument was submitted by the Ballot Question Committee composed
of citizens in favor of this question as provided for in NRS 293.252

FISCAL NOTE
FINANCIAL IMPACT - NO.

Approval of the proposal to amend the Nevada Constitution would have no adverse fiscal impact

FULL TEXT OF THE MEASURE

Education First Initiative Petition - State of Nevada

EXPLANATION — Matter in bolded italics is new; matter between brackets [omitted material] is material to be omitted.

AN ACT relating to the funding of public education; amending the Constitution of the State of Nevada
to require the Legislature to fund the operation of the public schools for kindergarten through
grade 12 before any other part of the state budget for the next biennium is funded; providing
that any appropriation enacted in violation of that requirement is void; and providing other
matters properly relating thereto.

THE PEOPLE OF THE STATE OF NEVADA DO ENACT AS FOLLOWS:

Section 1. Section 6 of Article 11 of the Constitution of the State of Nevada is hereby amended to
read as follows:

1. In addition to other means provided for the support and maintenance of said university and
common schools, the legislature shall provide for their support and maintenance by direct legislative
appropriation from the general fund, upon the presentation of budgets in the manner required by law.

2. During a regular session of the Legislature, before any other appropriation is enacted to
fund a portion of the state budget for the next ensuing biennium, the Legislature shall enact one or
more appropriations to provide the money the Legislature deems to be sufficient, when combined
with the local money reasonably available for this purpose, to fund the operation of the public
schools in the State for kindergarten through grade 12 for the next ensuing biennium for the
population reasonably estimated for that biennium.

3. During a special session of the Legislature that is held between the end of a regular session
in which the Legislature has not enacted the appropriation or appropriations required by subsection
2 to fund education for the next ensuing biennium and the first day of that next ensuing biennium,
before any other appropriation is enacted other than appropriations required to pay the cost of that
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special session, the Legislature shall enact one or more appropriations to provide the money the
Legislature deems to be sufficient, when combined with the local money reasonably available for this
purpose, to fund the operation of the public schools in the State for kindergarten through grade 12
for the next ensuing biennium for the population reasonably estimated for that biennium.

4. During a special session of the Legislature that is held in a biennium for which the
Legislature has not enacted the appropriation or appropriations required by subsection 2 to fund
education for the biennium in which the special session is being held, before any other appropriation
is enacted other than appropriations required to pay the cost of that special session, the Legislature
shall enact one or more appropriations to provide the money the Legislature deems to be sufficient,
when combined with the local money reasonably available for this purpose, to fund the operation of
the public schools in the State for kindergarten through grade 12 for the population reasonably
estimated for the biennium in which the special session is held.

5. Any appropriation of money enacted in violation of subsection 2, 3 or 4 is void.

6. As used in this section, “biennium” means a period of two fiscal years beginning on July 1 of
an odd-numbered year and ending on June 30 of the next ensuing odd-numbered year.
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Chapter 6

Public School Expenditures, In$ite Financial Analysis System

Nevada School Districts & Charter Schools

2010/2011 School Year

(Prior Year)
#1 Total Expenditures Le‘;’;:'"ﬂ’
(All Funding Sources)
By Four Major Functions
2011/2012 School Year
Leadership

7.6%

Operations
22.4%

Instruction
59.4%
Instructional
Support
10.7%
Weighted Enrollment:
422,452 Amount Per Pupil %-To-Total

Instruction $2,104,257,122 54,981 59.4%
Instructional Support $379,118,760 $897 10.7%
Operations $791,949,582 $1,875 22.4%
Leadership $267,837,151 5634 7.6%
Total Expenditures $3,543,162,615 $8,387 100.0%
2012-NV-01-01 {4) nSite, U. S, Patant No. 5,991,741

Source: http://edmin.com
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Chapter 6

Public School Expenditures, In$ite Financial Analysis System (continued)

#2.1a Comparative: By District
16% % To Total by 4 Functions
2012/2011 School Year

Esmeralda
$38,703 Per Pupll

a8 L
- 354%
50.4% L Instruction
10.7% @ Instructional Support
= d Operations A
4%

Nevada Statewide

$8,387 Per Pupil i Leadership

Eureka Storey Pershing

$31,808 Per Pupil $16,252 Per Pupll $15,226 Per Pupll
11.9% 7.3%

15.1%

29.5%

27‘5% M.o%
96% 9.0% 92%
Mineral Lincolin White Pine
$13,986 Per Pupil $13,280 Per Pupli $10,970 Per Pupit
10.5% 124% 10.8%
278% 51.4% 226% 3095 46.4%
03 6.0% Dy
Lander Churchill Nye
$10,984 Per Pupil $10,212 Per Pupll $10,174 Per Pupil
99% 14% 91%
19.0% 25%
278%
52.1%
59.3%
11.8% & 129%
104%
4-COMP-2.1a InSite, U. S. Patent No. 5,991,741

Source: http://edmin.com
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Chapter 6

Public School Expenditures, In$ite Financial Analysis System (continued)

Source: http://edmin.com
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#2.1b Comparative: By District Carson
7.6% % To Total by 4 Functions $9,825 Per Pupli
2012/2011 School Year
22.4%
59.4% 1 Instruction
10.7% @ Instructional Support 59.4%
) ud Operations
NS.:. 3:; ::‘::;‘:: & Leadership
Humboldt Elko Douglas
$9,664 Per Pupil $9,451 Per Pupil $9,377 Per Pupll
95% 6.6% 12%
206% £ R
606% 58.4% 58.9%
9% ¥
Lyon Washoe Clark
$9,368 Per Pupll $8,663 Per Pupil $8,127 Per Pupll
9.2% 76% 13%
2.6% 2.1% 21% £
53.2%
e 60.7%
136% T i %
4-COMP-2.1h InSite, U. S. Patent No. 5,991,741



EXHIBIT 12

Chapter 6

Public School Expenditures, In$ite Financial Analysis System (continued)

#2.2a Comparative: By Charter School
16% % To Total by 4 Functions
2012/2011 Schoo! Year
22.4%
59.4% 4 Instruction
10.7% @ Instructional Support
i Operations
Nevada Statewlde
$8,387 Per Pupil id Leadership
Davidson Academy Andre Agassi Rainshadow
$17,242 Per Pupll $9,458 Per Pupil $9,138 Per Pupil
18.5% 155% 17.1%
{ 451%
0 49.5% 3% 50.4%
30.4%
11.5% 10.8% 74%
Acad for Career Ed Elko Institute Delta Academy
$8,798 Per Pupil $8,739 Per Pupil $8,128 Per Pupil
8% 3% "’7?“.-
48.4% A% o
15.2% 246%
I 9.1% 0.8%
100 Academy Silver State Mariposa
$8,051 Per Pupil $7,6SS Per Puphl $7,318 Per Pupil
10.5% 171% _ 13.8%
211 ' 51.1% %
1% 23%
429%
106% 8.0%
4-COMP-2.2a InSite, U. S. Patent No. 5,991,741

Source: http://edmin.com
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Chapter 6

Public School Expenditures, In$ite Financial Analysis System (continued)

#2.2b Comparative: By Charter School
% To Total by 4 Functions
2012/2011 Schoo Year

164%

4% 4

59.4%, 1 Instruction
i Instructional Support
&d Operations
Nevada Statewlide
$8,387 Per Pupil &4 Leadership
Bailey Rainbow Dreams Coral-Reno
$7,309 Par Pupll $7,287 Per Pupil $7,149 Per Pupll
10.9% 15%
( Y usm £
274%
57.4% 594%
8.6%
44% e
Carson Montessori Alpine Academy High Desert
$2,070 Par Pupil $7,070 Per Pupit $6,985 Per Pupll
196%

425% 428%
20.7%
60.7%
325%
2. 4% 07% 5.0%
NV Virtual Academy ICDA NV Connections
$6,838 Per Pupil $6,768 Per Pupil $6,714 Par Pupll
151 0¥ 15.25% 127%
m"d : 10.8%
[ 47.2%
\ 304% 128% B36%
ﬂ\."’%. ‘\'\l*‘
TTO832% -
4-COMP-2.2b InSite, U. S. Patent No. 5,991,741

Source: http://edmin.com
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Chapter 6

Public School Expenditures, In$ite Financial Analysis System (continued)

#2.2¢c Comparative: By Charter School

6% % To Total by 4 Functions
2012/2011 Schoat Year
224%
59.4% t4Instruction
10.7% @ Instructional Support
id Operations
Nevada Statewide
$8,387 Per Pupii iid Leadership
Explore Knowledge Coral-las Vegas Sierra Nevada
$6,559 Per Pupil $6,505 Per Pupfl $6,368 Per Pupll
12.3% M.1% 18.1%
Yy
25.5% % 52.5%
525 24%
97% 8.0% 7.0%
Odyssey Silver Sands NV State HS
$6,257 Per Pupil $6,250 Per Pupil $6,142 Per Pupil
14.6% T4%
< 363% 3B.%
171% 26.8%
54.2%
141% 1.5% 40%
24.0%
Quest Academy Innovations Int'l Beacon Academy
$5,868 Per Pupll $5,824 Per Pupil $5,05S Per Pupil
8.7% 5.7% 143%
396%
477%
37.8% 255%
206%
4-COMP-2.2¢ InSite, U, S. Patent No. 5,991,741

Source: http://edmin.com
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Chapter 6

Public School Expenditures, In$ite Financial Analysis System (continued)
Nevada School Districts & Charter Schools

2010/2011 School Year
#12 Expenditures by Six {Prior Year)
Programs (Four Functions) Title 1/ Low Carnarik
General Education and LEP /ELL . Tech

Incremental Programs
%-To-Total
2011/2012 School Year

Title 1 / Low SES Career & Tech 5%
3.2% 0.9%

General Education
80.2%
Program Incremental Total
Program Enrollment’ Amount S Per Pupila S Per Pupil3 %-To-Total
General Education 422,450.80( $2,840,125,389 $6,723 $6,723 80.2%
Speclal Education 48,948.00 $508,801,256 $10,395 $17,118 14.4%
LEP /ELL 73,070.00 $26,087,304 $357 $7,080 0.7%
Title 1 / Low SES 102,360.00 $115,074,034 $1,124 $7,847 3.2%
Career & Tech 49,147.00 633,635,118 $684 $7,407 0.9%
Other Programs’ N/A $19,439,515 N/A N/A 0.5%
Total 422,452| $3,543,162,615 N/A 98,387 100.0%
2012-NV-15-12 (4) InSite, U. S. Patent No. 5,991,741

1 Students are counted as 1.0 in multipie programs. Therefore, the totai of programmatic enraliments
is greater than "Total District" enrcliment. Kindergarten and pre-school students are counted as 0.6 for
enroliment because they attend school for only part of the day.

2 “Other Programs™ does not include a per pupli expenditure becausa these programs benefit various
student papulations with a variety of needs, and a per pupil caiculation would not be comparable.

3 The per pupil programmatic expenditure amounts in the “Incremental $ Per Pupil” column represent
only the incremental program expenditures. The "Total $ Per Pupli” column represents the total per
pupii expenditures for the designated program (the Generai Education base per pupll amount in bold
plus the Incremental per pupil amount for each program).

Source: http://edmin.com
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EXHIBIT 13

FIRST JUDICIAL DISTRICT COURT

IN AND FOR CARSON CITY, NEVADA

HELLEN QUAN LOPEZ, individually and on
behalf of her minor child, C.Q.; MICHELLE
GORELQOW, individually and on behalf of her
minor children, A.G. and H.G.; ELECTRA
SKRYZDLEWSKI, individually and on behalf
of her minor child, L.M.; JENNIFER CARR,
individually and on behalf of her minor
children, W.C., A.C., and E.C.; LINDA
JOHNSON, individually and on behalf of her
minor child, K.J.; SARAH and BRIAN
SOLOMON, individually and on behalf of
their minor children, D.S. and K.S,,

Plaintiffs,
VS.
DAN SCHWARTZ, IN HIS OFFICIAL
CAPACITY ASTREASURER OF THE
STATE OF NEVADA,

Defendant.

DON SPRINGMEY ER
(NevadaBar No. 1021)
JUSTIN C. JONES
(NevadaBar No. 8519)
BRADLEY S. SCHRAGER
(Nevada Bar No. 10217)
WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN,

TAMERLIN J. GODLEY
(pro hac vice forthcoming)
THOMAS PAUL CLANCY
(pro hac vice forthcoming)
LAURA E. MATHE

(pro hac vice forthcoming)
SAMUEL T. BOYD

(pro hac vice forthcoming)

Case No. 150C002071B
Dept. No.: 11

[PROPOSED] DECISION AND ORDER,
COMPRISING FINDINGS OF FACT AND
CONCLUSIONSOF LAW *

DAVID G. SCIARRA
(pro hac vice forthcoming)
AMANDA MORGAN
(Nevada Bar No. 13200)
EDUCATION LAW
CENTER

60 Park Place, Suite 300
Newark, NJ 07102

LLP MUNGER, TOLLES & Telephone: (973) 624-4618
3556 E. Russell Road, OLSON LLP
Second Floor 355 South Grand Avenue,

Las Vegas, Nevada 89120
Telephone: (702) 341-5200
dspringmeyer @wrslawyers.com
bschrager @wrslawyers.com
jjones@wrslawyers.com

90071-1560

Thirty-Fifth Floor
Los Angeles, California

Telephone: (213) 683-9100

Attorneys for Plaintiffs

1

finding of fact, it shall be deemed so.

If any finding herein is in truth a conclusion of law, or if any conclusion stated is in truth a
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EXHIBIT 13

Before the Court is Plaintiffs Motion for a Preliminary Injunction, enjoining the
implementation of Nevada' s recently passed voucher law, Senate Bill 302 (“SB 302"). The
motion is opposed by Defendant Dan Schwartz, in his official capacity as Treasurer for the State
of Nevada

Plaintiffs are parents whose children attend Nevada' s public schools. They filed the
origina Complaint in this matter on September 9, 2015, alleging that Nevada' s recently passed
voucher law, Senate Bill 302 (*SB 302"), violates Article X1 of the Nevada Constitution (“the
Education Article”) by diverting funds from public schools to pay for private school tuition and
other expenses.

Having examined the submissions of both Plaintiffs and Defendant and heard oral
argument thereon, this Court is of the opinion that a preliminary injunction should issue, enjoining
Defendant Schwartz from implementing SB 302.

BACKGROUND

In the last legidlative session, the Nevada L egislature passed SB 302. Thislaw authorizes
the State Treasurer to divert funds from public schools to private accounts, called Education
Saving Accounts (“ESAS’), to pay for awide array non-public education expenses, including
private school tuition, tutoring, home-based education curricula, and transportation.

Any child who enrollsin a public school for 100 consecutive days may establish an ESA.
SB 302 § 7. The 100-day requirement need be met only once in the child’ s academic career in
order for that child to obtain funding every year until he or she matriculates, drops out, or leaves
the state.

When an ESA is established, SB 302 requires that the State Treasurer deposit into the ESA
an amount equal to 90 percent of the statewide average basic support guarantee per pupil, or
$5,139 per pupil for the 2015-16 school year. For children with disabilities and children in
households with an income of less than 185 percent of the Federal poverty level, the State
Treasurer must transfer 100 percent of the statewide average basic support guarantee per pupil, or

$5,710 per pupil for 2015-16. SB 302 § 8(2).

EXHIBIT 13
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EXHIBIT 13

The total amount of the basic support guarantee transferred to ESAs is deducted from the
funding appropriated by the Legislature for the operation of the school district in which the eligible
children reside. Specifically, the statute directs the State Treasurer to deduct “all the funds
deposited in education savings accounts established on behalf of children who reside in the
county” from the school district’s “apportionment” of the legidlatively appropriated funding
“computed on ayearly basis.” SB 302 § 16.1; see also SB 302, Legidative Counsel’s Digest (“the
amount of the [ESA] must be deducted from the total apportionment to the resident school district
of the child on whose behalf the grant ismade.”). Assuch, each ESA established represents aloss
to apublic school district of the basic support guarantee amount—either $5,139 or $5,710 per year.

STANDARD

A preliminary injunction issues “upon a showing that the party seeking it enjoysa
reasonabl e probability of success on the merits and that the defendant's conduct, if allowed to
continue, will result in irreparable harm for which compensatory damage is an inadequate
remedy.” Dixon v. Thatcher, 103 Nev. 414, 415, 742 P.2d 1029, 1029 (1987) (citing Number One
Rent-A-Car v. Ramada Inns, 94 Nev. 779, 780 (1978)).

Plaintiffs have demonstrated a reasonable probability of success on the merits and have
shown that they will suffer irreparable harm if the statute is not enjoined.

REASONABLE PROBABILITY OF SUCCESSON THE MERITS

Plaintiffs argue that SB 302 violates Article X1 of the Nevada Constitution in three distinct
ways. The Court finds that the Plaintiffs have a reasonable probability of succeeding on the merits
of all three claims,

First, Plaintiffs argue that SB 302 violates Article XI, sections 3 and 6 of the Nevada
Constitution because those provisions prohibit the transfer of funds appropriated for the operation
of the public schools to any other use. The Education Article of the Nevada Constitution requires
the Legislature to “provide for the[] support and maintenance” of the common or public schools
“by direct legidlative appropriation from the general fund.” NEev. ConsT. art. X1 86.1. The
appropriation for the public schools must occur “before any other appropriation is enacted to fund

aportion of the state budget for the next ensuing biennium.” Nev. Const. art X1, 8 6.2. Thedirect
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EXHIBIT 13

legislative appropriation can only be used “to fund the operation of the public schoolsin the State
for kindergarten through grade 12 for the next ensuing biennium for the population reasonably
estimated for that biennium.” NEev. ConsT. art. X1, 8§ 6.2. “Any appropriation of money enacted in
violation of subsection 2... isvoid.” Nev. Const. art. X1, 8 6.5. Likewise, Article XI, section 3,
specifies additional sources of funding for the public schools and also restricts the use of those
funds. NEv. ConsT. art. X1, 8 3 (specifying funds “ pledged for educational purposes’ and stating
that “the money therefrom must not be transferred to other funds for other uses”).

From the plain language of Article X1, it is clear that funds appropriated to public
education may not be used for any other purpose. The Supreme Court of Nevada so held over a
century ago in State v. Westerfield, 23 Nev. 468 (1897). Asthe Supreme Court explained in
Westerfield, funds appropriated for the public schools under Article XI can only be used for “the
support” of the public schools and no portion of those funds can be used to pay a non-public
school employee “without disregarding the mandates of the constitution.” Id. at 121. Payments of
such funds for any other purpose are “unconstitutional, null and void” Id.; see also State ex rel.
Wright v. Dovey, 19 Nev. 396, 12 P. 910, 912 (1887) (holding that “neither the framers of the
constitution nor the legislature intended to allow public—school moneys to any county for persons
not entitled to attend the public schoolstherein . . . .").

SB 302 directs the State Treasurer to transfer into private ESAs the basic support
guarantee per-pupil funding appropriated by the Legislature for the operation of the school district
in which the ESA-eligible child resides. SB 302 § 16.1 (school districts are entitled to their
apportioned funds “minus. . . al the funds deposited in education savings accounts established on
behalf of children who reside in the county”). Because SB 302 explicitly authorizes the use of
funds appropriated for the public schools for non-public educationa purposes, | find that thereis
substantial likelihood that Plaintiffs will prevail on the merits of their argument that SB 302
violates Article XI, sections 3 and 6 of the Nevada Constitution.

Second, Plaintiffs argue that_because SB 302 removes from the public school

system a portion of the amount of funds the L egislature has “deemed sufficient” to maintain and
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EXHIBIT 13

operate the public schools, the law violates section 6.2 of the Education Article of the Nevada
Constitution.

Article X1, section 6.2, of the Nevada Constitution directs the Legislature to provide
the appropriations it “deems to be sufficient,” to fund the operation of Nevada s public schools for
kindergarten through grade 12 for the next ensuing biennium. Article XI, section 6.5 provides that
“any appropriation of money enacted in violation of [section 6.2]... isvoid.” This provision was
an amendment to the constitution by a ballot initiative in 2006. The stated purpose of this
amendment was “to ensure funding of education be given the status intended” by the constitutions
framers and to “substantially enhance] | Nevada' s credibility as a stable environment for students
and teachers.”

SB 302, by deducting ESAs from funds appropriated for public schools, reduces the
level of funding for the operation of the public schools below that which the Legislature has
deemed sufficient in its biennium appropriations for the maintenance and support of Nevada' s
public schools. Onthisbasis, | find that there is reasonable probability that Plaintiffs will prevail
on the merits of their argument that SB 302 violates Art. X1, section 6.2 and to the extent public
school funds are transferred to ESASs, such appropriations are void under Art. X1, section 6.5.

Third, Article X1, section 2, of the Nevada Constitution mandates that the
L egislature establish a“uniform system of common,” or public, schools. Plaintiffs allege that SB
302 creates a non-uniform system of schools and therefore violates Article X1, section 2. Further,
they allege that because SB 302 uses public funds to create a system of education other than the
type mandated by the Constitution, it is unconstitutional.

Article X1, section 2 requires that the Legislature establish and maintain a“uniform
system of common schools.” In fulfillment of this mandate, the Legislature has enacted an
extensive framework of requirements to ensure the public schools are opento all children. As
Plaintiffs have shown, SB 302 allows public school fundsto pay for private schools and other
entities that are not subject to the requirements applied to public schools. The private schools, on-
line programs and parents receiving public school funds under SB 302 do not have to use the State-

adopted curriculum taught in public schools. Likewise, private schools and entities that accept
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ESA funds do not have to accept all students. These schools and entities may discriminate based
on astudent’s religion or lack thereof, academic achievement, ELL status, disability, homelessness
or transiency, gender, gender identity and sexual orientation.

Because SB 302 takes funding away from the uniform system of common schools
and applies to private educational services that are unregulated and non-uniform | find that thereis
reasonabl e probability that Plaintiffs will prevail on the merits of their argument that SB 302
violates Article XI, section 2 of the Nevada Constitution.

Plaintiffs also alege that in establishing the mandate to support a public school
system, the Nevada Constitution has, in the same breath, forbidden the Legislature from
establishing a separate aternative system to Nevada s uniform system of public schools. “Nevada
follows the maxim ‘expressio unius est exclusio alterius,” the expression of one thing isthe
exclusion of another,” Satev. Javier C., 128 Nev. Adv. Op. 50, 289 P.3d 1194, 1197 (2012), and
“[t]hisrule applies as forcibly to the construction of written Constitutions as other instruments.”
King v. Bd. of Regents of Univ. of Nev., 65 Nev. 533, 556, 200 P.2d 221 (1948).

Under this principle, the Legislature may not enact statutes that achieve
Constitutional goals by means different from those explicitly provided for in the Constitution. The
Nevada Supreme Court has expressly held that “[€]very positive direction” in the Nevada
Constitution “ contains an implication against anything contrary to it which would frustrate or
disappoint the purpose of that provision.” Galloway v. Truesdell, 83 Nev. 13, 26, 422 P.2d 237,
246 (1967) (citation omitted); see also id. at 26 (holding that the “affirmation of adistinct policy
upon any specific point in a state constitution implies the negation of any power in the legislature
to establish adifferent policy”).

| therefore find that there is reasonable probability that Plaintiffs will prevail on the
merits of their argument that the Constitution’s mandate to provide for education through the
establishment of a uniform system of public schools prohibits the Legislature from enacting SB

302, alaw that allows for the education Nevada children through a non-uniform means.
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IRREPARABLE HARM

Because SB 302 violates the Nevada Constitution, Plaintiffs do not need to
demonstrate any irreparable injury. City of Sparks v. Soarks Mun. Court, 129 Nev. Adv. Op. 38,
302 P.3d 1118, 1124 (2013) (“Asaconstitutional violation may be difficult or impossible to
remedy through money damages, such aviolation may, by itself, be sufficient to constitute
irreparable harm.”).

Regardless, the Court also finds that Plaintiffs have demonstrated a threat of
irreparable injury if SB 302 isnot enjoined. As established in Plaintiffs’ papers and the supporting
declarations, if SB 302 is not enjoined money will be diverted from the public school system and
such adiversion of funds will disrupt the ability of school administrators to provide for quality of
education. As set forth by Plaintiffs’ declarants, SB 302 may cause certain school districts to
adjust classrooms mid-year, cut extracurricular activities or “non-essentials,” or even potentially
close an entire school. Because money damages cannot remedy these harms, Plaintiffs have met
the burden of showing an irreparable injury if SB 302 is not enjoined.

IT ISHEREBY ORDERED, therefore, and for good cause appearing, that Plaintiffs' motion for

apreliminary injunctionis GRANTED;

IT ISFURTHER ORDERED that Defendant Dan Schwartz, in his official capacity as Treasurer

of the State of Nevada, is enjoined from implementing Senate Bill 302.

DISTRICT COURT JUDGE

I
I
I
I
I
I
I
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Submitted by:

WOLF RIFKIN SHAPIRO SCHULMAN & RABKINLLP
DON SPRINGMEY ER (Nevada Bar No. 1021)
dspringmeyer @wrslawyers.com
JUSTIN C. JONES (Nevada Bar No. 8519)
jjones@wrslawyers.com
BRADLEY S. SCHRAGER (Nevada Bar No. 10217)
bschrager @wrslawyers.com
WOLF, RIFKIN, SHAPIRO, SCHULMAN & RABKIN, LLP
3556 E. Russell Road, Second Floor
LasVegas, Nevada 89120
Telephone: (702) 341-5200
Facsimile: (702) 341-5300

MUNGER TOLLES & OLSONLLP

TAMERLIN J. GODLEY (prohac vice forthcoming)
THOMAS PAUL CLANCY (pro hac vice forthcoming)
LAURA E. MATHE (pro hac vice forthcoming)
SAMUEL T. BOYD (pro hac vice forthcoming)

355 South Grand Avenue, Thirty-Fifth Floor

Los Angeles, California 90071-1560

Telephone: (213) 683-9100

Facsimile: (213) 687-3702

EDUCATION LAW CENTER

DAVID G. SCIARRA (pro hac vice forthcoming)
AMANDA MORGAN (Nevada Bar No. 13200)
60 Park Place, Suite 300

Newark, NJ 07102

Telephone: (973) 624-4618

Facsimile: (973) 624-7339

Attorneys for Plaintiffs
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DECLARATION OF DR. CHRISTOPHER LUBIENSKI

I, Dr. Christopher Lubienski, declare as follows:

1. My name is Christopher Lubienski, Ph.D. My permanent residence is at 705 W.
Michigan Avenue, Urbana, Illinois, 61801. I am over 21 years of age, and I am of sound mind,
and qualified to give this report. I have never been convicted of a crime that would disqualify
me from providing this report, and this report is made on my personal knowledge, based on a

review of documents related to this case.

I Background and Introduction

2. I am currently a Professor of Education Policy at the University of Illinois
(Urbana-Champaign). Ireceived my Ph.D. in education policy from Michigan State University
in 1999, and subsequently held two post-doctoral fellowships in education policy: one with the
National Academy of Education, and the other in the Advanced Studies Fellowship Program at
Brown University. I began my academic career as an assistant professor at lowa State
University, where I taught in the Historical, Philosophical and Comparative Studies in Education
program. I accepted a position at the University of Illinois in 2004, was tenured in 2007, and
promoted to full Professor in 2013. In 2011, I was named a Fulbright Senior Scholar for New
Zealand. I also am currently a Sir Walter Murdoch Adjunct Professor in Education Policy at
Murdoch University in Perth, Australia. I have been active in the Special Interest Group on
School Choice, including as program chair, for the American Educational Research Association.
I also co-direct the K-12 Working Group for the Scholars Strategy Network at Harvard

University.

27990744.1



3. My research on school choice has been funded by the Federal Institute of
Education Science (under the G.W. Bush Administration), the William T. Grant Foundation, the
Australian Research Council, the Organisation for Economic Cooperation and Development, the
Walton Family Foundation, the Hewlett Foundation, and the Spencer Foundation. I have
authored or edited four academic books (one in press) having to do with school choice, charter
schools, and vouchers, including an award-winning book in 2014 from the University of Chicago
Press on public and private school achievement. I have two more books in preparation on this
general topic. I have also published over 80 academic papers, mostly on school choice, the

majority of which have been published in peer-reviewed journals.

4. I have been studying voucher and charter school policies since the early 1990s,
focusing both on the United States as well as comparable school choice systems in other nations.
My key publications relevant to the voucher issue include a 2008 article in the Brigham Young
University Law Review (with Peter Weitzel) on voucher outcomes, a 2009 article in Educational
Policy (with Weitzel & Sarah Lubienski) on voucher advocacy, the 2014 book from the
University of Chicago Press (with Sarah Lubienski) based on nationally representative federal
datasets, and an upcoming article in the Peabody Journal of Education (with T. Jameson Brewer)
on impacts of vouchers on different populations. Through this research, I have been familiarized
with voucher policies throughout the United States. I also examine school choice between public
and private schools from an international perspective, using data from the Organisation for

Economic Cooperation and Development (OECD).

5. In preparation for developing opinions in the matter of Lopez v. Schwartz, Case
No. 150C002071B, First District Court in and for Carson City Nevada, I have reviewed the

following documents and artifacts:

27990744.1 2



6.

a. Original Complaint, Lopez v. Schwartz, Case No. 150C0020171B

b. Senate Bill 302, enacted May 29, 2015 (Nevada’s recently enacted
voucher legislation)

c. September 2, 2015 Proposed Regulations of the State Treasurer

d. Comparable legislation regarding voucher programs in other states, as well
as voucher programs in the District of Columbia and Douglas County, Colorado

e. Research from Suzanne Eckes and Jessica Ulm, of Indiana University, and
Julie Mead, of the University of Wisconsin, to be published in the Peabody
Journal of Education'

f. Compendia of information on voucher programs, as compiled by two pro-
voucher advocacy organizations: the Friedman Foundation for Educational
Choice,” and the Heritage Foundation’

In forming the opinions presented in this report, I relied on my scholarly

experience in researching school choice in general, and voucher plans in particular, over a period

of more than two decades. This work includes studying voucher programs — including voucher

programs that use education savings accounts (“ESAs”) or their equivalents — charter schools,

and other school choice programs in the United States, as well studying similar programs in

Australia, Chile, England and Wales, Korea, New Zealand, and Sweden. During that time I have

complied a library of some 3,470 articles, books and papers on the topic of vouchers and school

choice.

"Eckes, S. E., Ulm, J., & Mead, J. (in press). Dollars to Discriminate: The (Un)Intended Consequences of School
Vouchers. Peabody Journal of Education.

? Friedman Foundation for Educational Choice. (n.d.). School Choice in America. Available at:
http://www.edchoice.org/school-choice/school-choice-in-america/.

3 Heritage Foundation. (n.d.). School Choice in America. Available at:
http://www.heritage.org/applications/SchoolChoice.aspx.
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I1. Opinions Presented

7. Given the information available to me at this time, I have formed four opinions,
based on my knowledge, experience and training that relate to Senate Bill 302 (“SB 302”).

These opinions are outlined in detail below and include:

a. Opinion 1: Voucher programs in other states are most often made
available to children based on their family’s income or to children at academically
underperforming schools; many voucher programs also cap the number of
recipients of voucher funding per year. Compared to other states, SB 302 is
anomalous in that it is not limited to children who have an apparent need for
assistance and has no upper bound on the number of recipients per year.

b. Opinion 2: Voucher programs in other states often impose academic and
curricular requirements on institutions receiving the voucher funds. Compared to
other states, SB 302 is anomalous in that it includes relatively few restrictions for
ESA-eligible institutions. SB 302 does not impose any curricular requirements,
has minimal testing requirements, and no performance requirements.

C. Opinion 3: Voucher programs in other states often impose non-
discrimination requirement on institutions receiving voucher funds. Compared to
other states, SB 302 is anomalous in that it includes no language prohibiting
institutions receiving ESA funds from discriminating against children on a
number of bases, including religion, sexual orientation, English Language Learner
status, and ability to pay.

d. Opinion 4: SB 302 represents a move toward what is, relatively speaking,
an unregulated system of publicly funded schooling that may lead to more
inequitable opportunities and outcomes.
A. Opinion 1: Voucher programs in other states are most often made available to
children based on their family’s income or to children at academically underperforming
schools;, many voucher programs also cap the number of recipients of voucher funding
per year. Compared to other states, SB 302 is anomalous in that it is not limited to

children who have an apparent need for assistance and has no upper bound on the

number of recipients per year.
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8. Eight other states, along with the District of Columbia and Douglas County,
Colorado,” have adopted publicly funded school voucher legislation not targeted only at students
with special needs.” All of these states have instituted eligibility requirements for students based
on family income or the academic performance of their assigned public school, or have limits on
the number or location of students that can enroll in the program. For instance, eligibility for
voucher programs in the District of Columbia, Indiana, North Carolina, and Wisconsin is based
on the incomes of students’ families.® Applicants for the District of Columbia Opportunity
Scholarship Program must come from families making no more than 185% of the federal poverty
level, or be eligible for the Supplemental Nutrition Assistance Program. Applicants to Indiana’s
Choice Scholarship Program must come from families making less than 150% of the level set for
Free or Reduced Lunch (FRL) eligibility, or 200% of that level under certain circumstances.
North Carolina caps eligibility at 133% of the FRL level. Wisconsin’s programs are limited to
students from families making less than 300% of the federal poverty level in Milwaukee and
Racine, or 185% elsewhere, where they must also be eligible for FRL. Louisiana’s voucher
system takes into account both the income of the student’s family and the academic performance
of the child’s assigned public school. Arizona’s program is capped at 0.5% of the previous

year’s total public school enrollment, and is limited to students with special needs, in low-

* Here I focus on programs that, similar to Nevada’s SB 302, budget public funds for private education, as with
publicly funded vouchers and education savings accounts. The relevant programs are in the following
states: Arizona, Colorado (Douglas County), the District of Columbia, Indiana, Louisiana, Maine, North
Carolina, Ohio, Vermont, and Wisconsin. I am not including tax-credit programs that, unlike SB 302,
channel potential tax revenues directly to private schools or savings accounts.

> Several other states have adopted voucher programs aimed at special needs populations. For example, Florida has
the John McKay Scholarship for Students with Disabilities program, and Utah has the Carson Smith
Special Needs Scholarship Program, both of which are targeted exclusively at students with special needs.

® Friedman Foundation for Educational Choice. (n.d.). School Choice in America. Available at:
http://www.edchoice.org/school-choice/school-choice-in-america/.

Heritage Foundation (n.d.). School Choice in America. Available at:
http://www.heritage.org/applications/SchoolChoice.aspx.
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performing schools, from military families, or from foster families — covering only an estimated
22% of Arizona students.” Programs in Maine and Vermont are targeted only at children in rural

areas with no public schools.

0. SB 302 does not place any meaningful requirements, income or otherwise, on
families who wish to register for an ESA. SB 302 requires only that students have been enrolled
in a public or charter school, even if part-time, for 100 days at some point prior to establishing an
account through SB 302. Thus, all children in Nevada are eligible to meet the minimum
requirement, even children whose parents’ income is otherwise more than sufficient to afford
private school payments and children already in the private school sector. No other state-wide

program in the US comes anywhere near that level of eligibility.

10. Only the Cleveland Scholarship Program in Ohio, and the Douglas County
voucher program established in Colorado (recently ruled to be unconstitutional by the Colorado
Supreme Court) approach the almost universal eligibility seen in Nevada with SB 302. Yet both
of these local programs are restricted based on local geographic eligibility. Moreover, the
Cleveland program gives preference to students from families making less than 200% of the
federal poverty level (while other students can apply, they must get approval from the state
Superintendent). The Douglas County program was capped for total enrollment and gave
preference to low-income students.® None of those eligibility requirements apply in the case of

SB 302.

7 Friedman Foundation for Educational Choice. (n.d.). School Choice in America: Arizona. Available at:
http://www.edchoice.org/school-choice/programs/arizona-empowerment-scholarship-accounts/.

¥ Friedman Foundation for Educational Choice. (n.d.). School Choice in America. Available at:
http://www.edchoice.org/school-choice/school-choice-in-america/.
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11. Thus, SB 302 is anomalous from all other mainstream voucher programs that I
have studied in that it is not targeted at children based on their parents’ income, or children at
academically underperforming schools, and does not cap the number of recipients of these funds

per year.

B. Opinion 2: Voucher programs in other states often impose academic and
curricular requirements on institutions receiving the voucher funds. Compared to other
states, SB 302 is anomalous in that it includes relatively few restrictions for ESA-eligible
institutions. SB 302 does not impose any curricular requirements, has minimal testing

requirements, and no performance requirements.

12. States that have adopted voucher programs targeted at mainstream populations
often impose academic and curricular requirement on schools receiving voucher funds. For
instance, Indiana requires that participating private schools be accredited and meet minimum
academic standards (administer the state testing program and not receive a D or F rating for two
or more years in a row), and conduct criminal background checks on school employees, among
other criteria.” Louisiana requires that participating schools be approved by the state, conduct
criminal background checks on employees, maintain a quality curriculum equal to that of public
210

schools, and meet academic performance standards based on a “Scholarship Cohort Index.

North Carolina specifies that schools accepting vouchers be accredited (by the state, a national or

? Indiana Code §§ 20-51-1.

' Friedman Foundation for Educational Choice. (n.d.). School Choice in America. Available at:
http://www.edchoice.org/school-choice/school-choice-in-america/.

Louisiana Department of Education. (2012). Accountability System for Louisiana Scholarship Program Released
[Press release] Retrieved from http://www.louisianabelieves.com/newsroom/news-
releases/2012/07/23/accountability-system-for-louisiana-scholarship-program-released.
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regional accreditor, or be active in the North Carolina Association of Independent Schools), and

conduct criminal background checks on school employees."'

13.  SB 302 does not have similar academic or curricular requirements for entities
receiving voucher funding. In SB 302, “participating entities” are eligible if they (a) are licensed
or exempt from licensing; (b) are part of the Nevada System of Higher Education or otherwise
established in and organized under the laws of Nevada, tax-exempt, and accredited by a
recognized regional accrediting agency; (c) are a part of a distance learning program; (d) if a
tutoring service, be accredited by state, regional, or national organization (no specification that
such be recognized by the government); or (e) are a parent. SB 302 includes no language
regarding educational qualifications or standards, criminal backgrounds checks, accreditation
standards for distance education or tutoring, or other factors used by other states to preclude the
entry of unqualified or even dangerous providers into the program. The only specified academic
requirement for participating entities is that they administer a norm-referenced achievement
assessment in mathematics and English/language arts each year. SB 302 § 12(1)(a). However,
SB 302 does not mandate that these subjects be taught or that participating entities achieve any
minimum level of performance on these achievement tests. SB 302 also allows the State
Treasurer (not the Department of Education) to review participating entities, but does not specify

any criteria for what such a review would consider. SB 302 § 11 (5)(a-b).

14. Thus, as compared to other voucher programs that I have studied throughout the
nation, SB 302 is anomalous in its lack of academic and curricular requirements for participating

entities that are receiving these funds.

" Friedman Foundation for Educational Choice. (n.d.). School Choice in America. Available at:
http://www.edchoice.org/school-choice/school-choice-in-america/.
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C. Opinion 3: Voucher programs in other states often impose non-discrimination
requirements on institutions receiving voucher funds. Compared to other states, SB 302
is anomalous in that it includes no language prohibiting institutions receiving ESA funds
from discriminating against children on a number of bases, including religion, sexual

orientation, English Language Learner status, and ability to pay.

15. Other states that have adopted voucher programs targeted at general populations
have required that institutions receiving voucher funds adopt non-discrimination policies.
According to legal analyses by Suzanne Eckes and Jessica Ulm at Indiana University, and Julie
Mead at the University of Wisconsin, all other states but three include some type of non-
discrimination clause(s) for schools participating in their voucher programs.'* Louisiana requires
that schools use a transparent admissions process, and prohibits schools from applying additional
admissions criteria to students using vouchers beyond those of the voucher program itself."?
Indiana requires the use of “fair” admission standards.'* Wisconsin specifies limits on capacity
as the only legitimate reason for rejecting a voucher student. North Carolina and Wisconsin
require that schools participating in a voucher program comply with 42 U.S.C. 2000d, which
prohibits discrimination on the basis of “race, color, or national origin.” Four statutes (Indiana,
Louisiana, North Carolina, and Ohio) include language regarding requirements that private,

voucher-accepting schools serve students with disabilities. Some states have requirements for

2 Eckes, S. E., Ulm, J., & Mead, J. (in press). Dollars to Discriminate: The (Un)Intended Consequences of School
Vouchers. Peabody Journal of Education.

B Eckes, S. E., Ulm, J., & Mead, I. (in press). Dollars to Discriminate: The (Un)Intended Consequences of School
Vouchers. Peabody Journal of Education.

Friedman Foundation for Educational Choice. (n.d.). School Choice in America. Available at:
http://www.edchoice.org/school-choice/school-choice-in-america/.

' Eckes, S. E., Ulm, J., & Mead, I. (in press). Dollars to Discriminate: The (Un)Intended Consequences of School
Vouchers. Peabody Journal of Education.
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voucher-enrolling schools regarding the enrollment of students of differing faith traditions,
standards for admission, or procedures for over-subscription. For instance, Wisconsin prohibits

private schools from requiring voucher-funded students to participate in religious practices."’

16. SB 302 does not require that participating entities receiving ESA funds adopt non-
discrimination policies. Many private schools in Nevada have policies that are discriminatory.
For instance, Liberty Baptist Academy in Las Vegas requires parents to “attend all church
services including Sunday morning, Sunday night, Wednesday night and special conferences and
revivals,” and only accepts students whose parents agree to perform volunteer service for the
school — thereby effectively excluding children of working parents lacking the time to perform
such service.'® Faith Christian Academy in Gardnerville explicitly excludes non-Christian
students, students who do not have at least one parent who is also a Christian and is in agreement
with the school’s statement on human sexuality, as well as students whose academic
performance is below average, or have behavioral problems.'” And while Trinity International
School of Las Vegas says it admits students regardless of religious preference, students are
required to submit a letter of recommendation from a pastor, and parents must sign an agreement

acknowledging the importance of “Christian principles” as taught at the school and regular

' The only two exceptions that consistently defy the general pattern of prohibiting institutions from discriminating
with tax funding involve old “tuitioning” programs in Vermont and Maine that were designed simply for
rural areas with no public schools (and are limited to non-sectarian private schools).

Eckes, S. E., Ulm, J., & Mead, J. (in press). Dollars to Discriminate: The (Un)Intended Consequences of School
Vouchers. Peabody Journal of Education.

Friedman Foundation for Educational Choice. (n.d.). School Choice in America. Available at:
http://www.edchoice.org/school-choice/school-choice-in-america/.

' Liberty Baptist Academy. (n.d.). Student Handbook. Las Vegas, NV. Available at:
http://experienceliberty.com/academy/wp-content/uploads/2013/07/LBA-Handbook.pdf.

' Faith Christian Academy. (2014-15). Handbook. Gardnerville, NV. Available at
http://029b4a0.netsolhost.com/pages/fca/Handbook 14-15.pdf.
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church attendance.'® Additionally, Trinity International School charges additional fees of
$525.00 per class per semester for English Language Learners. Nothing in SB 302 prevent

schools that discriminate in this manner from receiving funding.

17.  Moreover, nothing in SB 302 prevents a private school from charging more than
the ESA amount and denying entry to those who are unable to pay the full tuition amount. Other
states, such as Ohio and Wisconsin explicitly prohibit schools receiving vouchers from
leveraging additional charges that would exclude poor students. Ohio prohibits schools from
charging additional tuition or fees beyond the amount of the voucher for students from families
at less than 200% of the federal poverty level. In Wisconsin, that level is specified at 220% for
high school students. SB 302 makes no such prohibition, and therefore allows schools to

exclude students unable to pay additional tuition or fees.

18. Thus, SB 302 is anomalous as compared to other states that I have studied in that
it does not impose any non-discrimination requirements on participating entities receiving these

funds.

D. Opinion 4: SB 302 represents a move toward what is, relatively speaking, an
unregulated system of publicly funded schooling that may lead to more inequitable opportunities

and outcomes.

19.  Voucher programs are often justified on the basis that increased choice and
competition will lead to increased efficiency and performance in the school system, thereby

increasing access to quality options for all school children. While choice and competition may

18 Trinity International School. (n.d.). Registration Packet and Parent/Guardian and Student Agreement. Las
Vegas, NV. Available at: http://trinitylv.org/Registration-Packet.pdf.
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produce efficient results in the business sector, such policies often lead to increasingly

segregated schools and unevenly distributed opportunities in the education sector.

20.  Research on the organizational behavior of schools in choice-based systems
suggests that they may embrace policies that lead to inequitable educational opportunities for
students. The inequitable effects created by choice-based systems is often explained by the fact
that, under these programs, instead of students choosing schools, schools are able to choose their
students. The ability to select amongst students typically leads to barriers to entry for higher-

cost, lower-scoring, or more-difficult-to-educate students.”

21. This is perhaps most evident in the difficulty of special education students in
finding places in New Orleans’ charter/voucher system, where autonomous schools, concerned
about test scores and costs, have discouraged higher-cost and more difficult-to-educate students
from attending, leaving those students few options other than the public schools.”’ Recent
research from Johns Hopkins University on Chicago’s choice system also finds disadvantaged
students have fewer and poorer quality choices for schools in near proximity. Students from
Chicago communities where the median household income exceeds $75,000 typically attend a

smaller set of 2-3 schools; when that figure falls below $25,000, students are dispersed to 13

" Fiske, E. B., & Ladd, H. F. (2000). When Schools Compete: A Cautionary Tale. Washington, DC: Brookings
Institution Press.

Lauder, H., Hughes, D., Watson, S., Waslander, S., Thrupp, M., Strathdee, R., . . . Hamlin, J. 1999). Trading in
Futures: Why Markets in Education Don't Work. Buckingham, UK: Open University Press.

Lubienski, C., Gulosino, C., & Weitzel, P. (2009). School Choice and Competitive Incentives: Mapping the
Distribution of Educational Opportunities across Local Education Markets. American Journal of
Education, 115(4), 601-647.

** Merrow, J. (Director). (2013). Rebirth: New Orleans. Learning Matters.
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schools, on average, and had average commutes that are significantly longer.”' Patterns of
inequities inherent to such systems are also evident in a 2014 report from the OECD which noted
that, in an examination of 11 nations, poorer families in choice systems have less access to
information on school quality, and tend to focus on transportation and other costs when choosing
schools, while more affluent families are able to absorb costs and put more emphasis on
academic quality; thus, in systems where schools have to compete for the choices of families,

“schools are often more socially segregated.” >

22.  Under SB 302, which, as explained in Opinions 1-3, is less regulated than any
other voucher program in the nation, the segregative effects typically associated with choice
programs may be more pronounced. Nevada appears to be moving toward an education
marketplace characterized by an uneven playing field between school sectors. District-run
public schools are required to serve all students living within the district’s boundaries. Yet,
entities participating in SB 302 do not operate under that level of regulation, and are free to
include or exclude students with relatively little constraint. However, the Legislature has
required that public schools, including charter schools, serve all students, regardless of: (a) Race;
(b) Gender; (c) Religion; (d) Ethnicity; or (e) Disability, of a pupil.>> Moreover, district schools
in Nevada are subject to requirements regarding curriculum, testing, and teacher standards.

Participating entities in SB 302 do not have to meet these requirements. Despite the fact that

*I' Rosen, J. (2015, September 2) . Johns Hopkins Sociologist Challenges Common Assumptions About School
Choice. Hub.

2 Organisation for Economic Co-Operation and Development. (2014). Pisa 2012 Results: What Makes Schools
Successful (Volume Iv) (Vol. Paris): OECD Publishing.

Z NR.S. § 386.580 (3); N.R.S. §§ 388.450; 388.520; 388.405; 388.407.
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these two sectors are subject to significantly different regulations and requirements, they are

being positioned to compete for students and the portable funding they bring.

23.  Virtually all the research of which I am aware on school choice and
organizational behavior suggests that this may promote more segregated patterns of student
sorting by race, ethnicity, socio-economic status, and academic ability, as autonomous schools
are funded and incentivized to serve more advantaged students. Autonomous schools receiving
voucher funding compete not by improving educational outcomes, but by capitalizing on their
autonomy to select more advantaged and higher performing students, leaving disadvantaged and
lower performing students to the public schools required to accept them. SB 302 stands out for
its lack of (a) basic measures of quality control for education providers, and (b) safeguards for
the equitable treatment of students using these public funds to pursue an education. While other
states have put in place non-discrimination requirements and certain academic requirements for
educational service providers in voucher systems, SB 302 imposes almost no similar
requirements. As such, the segregative effects typically seen with choice programs may be more

pronounced under SB 302.

111. Conclusion

24.  The opinions presented in this expert’s report are presented to a reasonable degree
of professional certainty. The opinions offered above are based on the record available to me at
this time, and are subject to revision based on review of additional information, data or
testimony, as it may become available to me. These opinions are submitted with the knowledge

of the penalty for perjury, and are true and correct.
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Dated this 19" day of October, 2015.

By:ﬂ % ® &
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FIRST JUDICIAL DISTRICT COURT

IN AND FOR CARSON CITY, NEVADA

HELLEN QUAN LOPEZ, individually and on
behalf of her minor child, C.Q.; MICHELLE
GORELOW, individually and on behalf of her
minor children, A.G. and H.G.; ELECTRA
SKRYZDLEWSKI, individually and on behalf
of her minor child, L.M.; JENNIFER CARR,
individually and on behalf of her minor
children, W.C., A.C., and E.C.; LINDA
JOHNSON, individually and on behalf of her
minor child, K.J.; SARAH and BRIAN
SOLOMON, individually and on behalf of
their minor children, D.S. and K.S.,

Plaintiffs,

VS.

DAN SCHWARTZ, IN HIS OFFICIAL
CAPACITY AS TREASURER OF THE

STATE OF NEVADA,
Defendant

Dept. No: II

DON SPRINGMEYER
(Nevada Bar No. 1021)
JUSTIN C. JONES

(Nevada Bar No. 8519)
BRADLEY S. SCHRAGER
(Nevada Bar No. 10217)
WOLF, RIFKIN, SHAPIRO,
SCHULMAN & RABKIN,
LLP

3556 E. Russell Road,
Second Floor

Las Vegas, Nevada 89120
Telephone: (702) 341-5200

dspringmeyer@wrslawyers.com

bschrager@wrslawyers.com
jjones@wrslawyers.com

TAMERLIN J. GODLEY
(pro hac vice forthcoming)
THOMAS PAUL CLANCY
(pro hac vice forthcoming)
LAURA E. MATHE

(pro hac vice forthcoming)
SAMUEL T. BOYD

(pro hac vice forthcoming)
MUNGER, TOLLES &
OLSON LLP

355 South Grand Avenue,
Thirty-Fifth Floor

Los Angeles, California
90071-1560

Telephone: (213) 683-9100

Attorneys for Plaintiffs

I, PAUL JOHNSON, declare as follows:
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60 Park Place, Suite 300
Newark, NJ 07102
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1. I am the Chief Financial Officer (“CFO”) of White Pine County School District
(“White Pine”). I have been the CFO of White Pine for over 18 years and have served on a
number of panels and task forces to evaluate the funding formula for the Nevada public school
system. I make this declaration based on personal knowledge and experience. If called as a
witness, I could and would competently testify to the facts set forth herein.

2. As CFO of White Pine, I have personal knowledge of the management of White
Pine’s yearly budget. I have also read SB 302 and the proposed regulations and analyzed the
potential impact of SB 302 on White Pine.

3. White Pine is a smaller rural school district serving around 1,200 Nevada students.
It is similar in size to Lander and Lincoln counties, serving more students than Esmeralda, Eureka,
Mineral, Pershing, Storey, and University, but fewer than Clark County, Elko, Washoe, and
others.

4, Public schools in Nevada are funded through the “Nevada Plan.” White Pine and
other school districts in Nevada receive funding from two sources under the Nevada Plan: (i) the
State, via the State Distributive School Account (“DSA”); and (ii) local funds, via the Local
School Support Tax and ad valorem taxes. School districts also receive certain funds outside of
the Nevada Plan through local and other sources. Under the Nevada Plan, the State determines a
guaranteed amount of funding (the “basic support guarantee™) for each local school district. A
school district’s total guaranteed support is calculated by multiplying the basic support guarantee
per pupil by the average daily enrollment of pupils enrolled in a school district (with differeﬁt
weights given to different students), as calculated and reported on a quarterly basis (on October 1,
January 1, April 1, and July 1). The State then appropriates from the DSA to school districts the
difference between the total guaranteed support and local funds available to the district. In other
words, the DSA covers only a portion of a school district’s per-pupil expenditures. For example,
White Pine’s basic support guarantee for fiscal year 2015-2016 is $7,799 per pupil. Using an
enrollment figure of approximately 1212 students for fiscal year 2015-2016, White Pine’s total
guaranteed support is $9,452,388. Of that, around 58 percent, or $4,485.50 per student, is funded
by the state through the DSA.
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5.

SB 302 and its proposed regulations allow students who have been enrolled in one

or more classes at a public school for 100 days to become eligible to receive between $5,139 and

$5,710 in funds originally appropriated for the public schools. A number of damaging scenarios

are possible:

283012303

a.

First, students who leave the public schools after obtaining ESAs may no longer be
counted towards the school district’s quarterly enrollment figure. Despite the fact
that those students will not be counted towards the school district’s total enrollment
figures, funds for ESAs will be deducted from the school district’s quarterly
apportionment from the DSA. If these assumptions are correct, SB 302 is likely to
have grave impacts, particularly on smaller school districts, where small shifts in
enrollment have a substantial impact on the operating budget of such districts. For
example, in White Pine, a decline of enrollment by 60 students, or about 5 percent,
would result in the reduction of White Pine’s total guaranteed support by $467,940
(87,799 multiplied by 60 students). In addition to a reduction in total guaranteed
support as a result of the decline in enrollment, White Pine’s apportionment from
the DSA would be reduced by the amount of funds deposited in ESAs for those
students, or between $300,000 and $342,000. This would result in a total reduction
of funding of approximately $783,000 to $825,000. Total revenue would decline
by approximately 6.8 percent to 7.2 percent as the result of a 5 percent migration of
students to the voucher system.

Second, even if students who receive ESAs continue to be included in White Pine’s
enrollment figure for purposes of calculating White Pine’s total guaranteed support
(and I have no reason to believe they would), the reduction of funding to White
Pine will be significant. White Pine’s apportionment from the DSA would still be
reduced by between $5,139 and $5,710 per pupil receiving an ESA. However, as
noted above, the State’s portion of the basic support guarantee funding to White
Pine is only $4,485.50 per student. Therefore, White Pine’s apportionment from

the DSA would be reduced by more than the ordinary per-pupil allotment from the

3-
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State. In other words, if a child left the district without receiving an ESA, White
Pine’s budget would be reduced by $4,485 to reflect the declining enrollment
(subject to hold harmless provisions); however, for a student who leaves the district
after obtaining an ESA, White Pine’s budget will be reduced by between $5,139 to
$5,710, or approximately an additional $515 to $1,215 beyond what it would
otherwise lose. Therefore, the loss of a student to an ESA does not result in a net-
neutral impact on the public schools, but rather a loss of funding due to a reduction
from the DSA apportionment on a more-than per-pupil basis.

6. Regardless of the precise mechanism by which ESA funds are removed from the
public schools’ budgets, SB 302 will harm public schools and the students they serve. For
example, a school district will receive less than its projected funding for the year if students who
are enrolled in the prior school year elect to apply for an ESA and do not to return to public school
the following year. And, for students who enroll in the district for the first 100 days and then
leave, the district will receive the basic support guarantee for those students for the first half of the
year, but will have its funding reduced once the child leaves the school district. This will result in
a mid-year reduction of the district’s operating budget.

7. Although White Pine’s local funding will not be reduced as a result of SB 302,
White Pine and its students will still be harmed by the loss of DSA funding as a result of SB 302.
This is because if a student were to leave White Pine after obtaining an ESA, White Pine would
nevertheless maintain many of the fixed expenditures associated with educating that child.
Accordingly, a transfer of funds from a school district into an ESA is not a net neutral impact on
the public schools. Instead, if one or a handful of students leaves White Pine after obtaining an
ESA, White Pine still must run the same number of buses, employ the same number of
administrators, staff the same number of classes, maintain the same square footage of property.
These fixed costs remain the same even if certain students leave the school district, and those costs
are not recouped if the student leaves the school district.

8. For example, the cost of salary and benefits for a typical classroom teacher in

White Pine is approximately $68,208. Imagine that teacher serves a classroom of 30 students, and

28301230.3 -4-
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all of those students leave White Pine to obtain an ESA. In that circumstance, at least $154,170 to
$171,300 (30 x $5,139 or 30 x $5,710) would be deducted from White Pine’s operating budget.
However, White Pine cannot easily eliminate a teacher in the middle of the school year without
significant disruption to the educational process. Also, pursuant to N.R.S. 391.3196, school
districts must notify teachers by May 1 if they will be reemployed for the ensuing school year.
These staffing decisions are made based on projected enrollment, and cannot be readily adjusted
during the school year. Even if White Pine were then able to eliminate the expense of the teacher
for that classroom, it would still have to reduce its budget by an additional $81,792 to $102,792.
Many of the school district’s expenditures, however, are not easily reduced on a per-pupil basis.
In fact, the only costs which can be eliminated on a per-pupil basis are direct instructional costs.
At David E. Norman Elementary School, the average instructional cost for a student is $2,187. A
reduction of revenue by $5,139 to $5,710 per pupil would therefore require White Pine to make an
additional budget cut of $2,952 to $3,523 per pupil across budget items which cannot be reduced
on a per-pupil basis. For example, a loss of 30 students may not reduce the need or number of
school counselors, school administrators, school resource officers, custodial staff, maintenance
personnel, groundskeepers, bus routes, bus drivers, nutrition programs, and other support services.
9. Even more challenging is that, in reality, a loss of 30 students would likely not
come from one classroom, but rather from a departure of a few students in different grade levels.
Demand would then diminish slightly per classroom, but that reduction in demand would not
directly correlate to a reduction in demand of one teaching position. For example, if one student
in a classroom of 30 leaves White Pine after obtaining an ESA, the school district loses $5,139 to
$5,710, but retains the full expense of the teacher salary, as that teacher is still needed for the
remaining 29 students. Likewise, White Pine cannot eliminate the bus used to transport that child,
the custodial staff used to maintain that child’s classroom, or the nutritional staff used to provide
food service to that student. Accordingly, White Pine does not recoup the funding lost as a result
of an ESA through savings of no longer having to serve that student. To the contrary, White Pine

retains all of the fixed costs of educating that student. Because of fixed costs that cannot be

283012303 -5-
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reduced, White Pine would be forced to eliminate other services, like extracurricular activities that
keep students invested in school, in order to make ends meet.

10.  The potential reduction of revenue resulting from SB 302 is particularly daunting
for a small school district. White Pine, for example, is currently facing a critical financial time as
a result of recent changes in enrollment. White Pine already struggles on its meager budget to
provide diverse and interesting academic offerings beyond the core academic subjects to make its
schools competitive. White Pine also already lacks funding for instructional materials, technology
support, maintenance staff, and student transportation. It has outsourced custodial and nutrition
services in order to keep those programs, but those cuts are becoming more and more difficult to
make. If White Pine were to lose additional students and funding as a result of SB 302, there
would be substantial impacts to students in the district.

11.  If funding declines in the coming years as a result of SB 302, White Pine will
begin seriously considering closing schools because it will not be able to afford the overhead
required to maintain those facilities. As one such example, White Pine may be required to close
White Pine Middle School, and send students in grades six through eight to either White Pine
High School or David E. Norman Elementary School. Class sizes for grades four through twelve
would balloon, as White Pine would not be able to afford to take on or hire new teachers, and
Nevada law requires White Pine to maintain smaller class sizes in kindergarten through third
grade.

12.  SB 302 will also negatively impact school districts to the extent it causes changes
in enrollment during the school year. As noted above, school districts receive, each quarter, an
amount calculated based on the quarterly enrollment figure for the immediately preceding quarter
of the school year. In part as a result of SB 302, which creates incentives for students to leave the
school district after 100 days, a school district’s quarterly enrollment figure will change
throughout the year. Children who are enrolled for the first 100 days in the district but then leave
after receiving ESAs will be counted in the average daily enrollment for the count days on October
1 and January 1, but will not be counted on April 1 and July 1. Although there is a hold harmless

provision which provides that, if there has been an enrollment decrease from the same quarter of
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the immediately preceding school year of 5 percent or more, a school district will maintain

funding in the amount of for the same quarter of the immediately preceding year, that hold

harmless provision will not eliminate the negative impact of SB 302, for three reasons:

28301230.3

a. First, the hold harmless provision will not protect districts who lose less than 5

percent of students as a result of SB 302 because it does not account for reductions
of less than five percent enrollment. Accordingly, for school districts that lose less
than 5 percent of their enrollment to SB 302, the budgetary allotment will be
adjusted on a quarterly basis, without any hold harmless provision for students who
leave the district after the first 100 days of school to obtain an ESA. As aresult, a
school district’s budgetary allotment will be reduced when any student applies for

and receives an ESA.

. Second, quarterly budget fluctuations are likely to occur even for school districts

that lose more than 5 percent enrollment as a result of SB 302. If a school district,
over the course of the year, loses 5 percent of its students as a result of SB 302 over
the course of the year, there may not be a reduction of 5 percent or more in any
given quarter. Because the hold harmless provision applies only if there has been a
reduction of 5 percent or more from the same quarter of the immediately preceding
school year but not from the average enrollment for the entire prior year, there will
still be fluctuations on a quarterly basis that are exacerbated by students leaving the

district to obtain ESAs after 100 days.

. Third, even if the hold harmless provision applies, the result will be an increased

and unbudgeted-for demand on the DSA. That is, if the hold harmless provision
applies, the state will be required not only to apportion funds to school districts at a
rate that includes the students who have left to obtain ESAs, but also to pay for the
ESAs themselves. In other words, if 7 percent of White Pine’s studénts leave to
obtain an ESA in a single quarter, the hold harmless provision will apply and the
state will be required to apportion funds to White Pine for that 7 percent, or
$380,549.82 ($4,485.50 [the state DSA per-pupil amount covered by the DSA in

-7-
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White Pine] x 7 percent of 1212 [the approximate enrollment of students in White

Pine for fiscal year 2015-2016]). At the same time, and in addition, the state will

be required to fund ESAs in an amount between $435,992.76 and $484,436.40. As

a result, the demand on the DSA will likely exceed the amount appropriated by the

Legislature to the DSA. Ultimately, SB 302 will create a funding obligation which

competes with funding the public schools.

13.  Inthe long term, SB 302 will introduce significant budgeting instability that will

harm students. School districts like White Pine will be faced with the prospect of planning for a
shifting landscape. As a result, White Pine will face the substantial challenge of projecting and
budgeting for changes in enrollment caused on a regular basis and in the middle of the school year
by SB 302. Even if White Pine were able to reduce staffing to compensate for declining
enrollment caused by SB 302 in the middle of the year, those changes would be incredibly
disruptive to a school community. Schools would be required to revise its course offerings,
change student schedules, and move students into different classrooms. Schools must also
consider whether the teacher certifications of the remaining teachers match the student population
need as well as whether the course offerings correspond with the curricular needs of students.
Making those changes in the middle of the year, or even frdm year to year, reduces the quality of
education that schools are able to provide.

I declare under penalty of perjury under the laws of Nevada that the foregoing is true and

correct. Dated this 19 day of October, 2015 in WW’ Nevada.
By \

PAUL JOHNSON

283012303 -8-
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I, JEFF ZANDER, declare as follows:

1. I am Superintendent of the Elko County School District. I have been
Superintendent of the Elko County School District since 2010. From 2006 to 2009 I was the
Assistant Superintendent of Finance and Facilities in the Elko County School District. I served as
the Comptroller of the Elko County School District from 2001 to 2006. 1 make this declaration
based on personal knowledge and experience. If called as a witness, I could and would
competently testify to the facts set forth herein.

2. As Superintendent of Elko County and in my previous positions as Comptroller and
Assistant Superintendent of Finance and Facilities, I have personal knowledge of the management
of Elko County’s yearly budget. Ihave read SB 302 and the proposed regulations and analyzed
the potential impact of SB 302 on Elko County.

3. SB 302 and its proposed regulations allow students who have been enrolled in one
or more classes at a public school for 100 days to become eligible to receive either $5,139 or
$5,710 in funds originally appropriated for the public schools. It is my understanding that those
funds will be deducted from the school district’s quarterly apportionment from the State
Distributive School Account (“DSA”).

4. SB 302 will reduce the funding available to school districts and may result in a
mid-year or quarterly reduction of the district’s operating budget. While SB 302 will result in the
reduction of district budgetary allotments on a quarterly basis, many of a school district’s costs are
fixed prior to the start of a school year, based on estimated enrollment for the upcoming year. For
example, school districts must notify teachers by May 1 if they will be reemployed for the ensuing
school year, and cannot readily reduce staffing during the school year. School districts have
several other fixed costs, including leases for copy machines, and licenses for interim assessment
and intervention tracking software.

5. These fixed costs cannot be adjusted on a per-pupil basis during the school year,
particularly in rural counties. Smaller rural counties like Elko do not have the ability to easily
transfer teachers to other positions or other schools when there are minor changes in enrollment,

because those schools can be up to 100 miles apart. For smaller rural districts, making these

N

DECLARATION OF JEFF ZANDER




R < R L e T - 7S N % .

NN NN D N o
ch\mawmgozgzaazaﬁ:a

staffing determinations accurately is critical to developing a budget for the next fiscal year.
Because SB 302 introduces instability into district budgeting, there may be teacher surpluses in a
given school, which will result in the elimination of programming and opportunities for students.

6. When there are reductions to a school district’s budgetary allotment, the district
may be required to eliminate teacher resources and professional development programs which are
critical to improving instruction at our schools. This may include the elimination of: (i)
professional development opportunities that help teachers create challenging and engaging
curricula; (ii) coaching/mentoring programs for classroom teachers; (iii) overtime pay used to
compensate teachers for time spent beyond the school day in professional learning communities to
improve instruction; and (iv) IT and maintenance positions, which provide critical support to
schools. Other programs that provide substantial benefits to students but are not essential to the
day-to-day delivery of instruction may be eliminated or reduced, including extra and co-curricular
activities like music programs and intramural sports.

7. The fact that SB 302 allows students to leave in the middle of a school year makes
managing budget reductions all the more challenging. Mid-year budget reductions are particularly
harmful and disruptive to schools. They require school districts to make changes in the allocation
of resources and the provision of programs during the school year, to the detriment of students.

I declare under penalty of perjury under the laws of Nevada that the foregoing is true and

correct. Dated this / 2 day of September, 2015 in 6/-’«0 /{/ M .

By

ZANDER
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I, JIM MCINTOSH, declare as follows:

1. I am the Chief Financial Officer (“CFO”) of Clark County School District
(“CCSD”). I have been the CFO of CCSD since 2013. Prior to being named CFO of CCSD, 1
was the Deputy CFO of CCSD and, before that, the Accounting Director of CCSD. I make this
declaration based on personal knowledge and experience. If called as a witness, I could and would
competently testify to the facts set forth herein.

2. As CFO of CCSD and in my previous positions as Deputy CFO and Accounting
Director of CCSD, I have personal knowledge of the management of CCSD’s yearly budget. I
have also read SB 302 and the proposed regulations.

3. Pursuant to SB 302, a student may enroll in the first 100 days of classes and,
subsequently, leave the district, taking with him or her 90 to 100 percent of the basic support
guarantee attributable to that student. Practically, the reduction of funds to a district will happen
almost immediately. Pursuant to N.R.S. 387.1233, a district must report its average enrollment on
a quarterly basis, which the state then uses to compute a district’s budgetary allotment. Funding
allotted to a district will be adjusted up or down on a quarterly basis based on quarterly changes in
enrollment. Accordingly, a district’s budget will be reduced mid-year if students enroll for the first
100 days of school and subsequently leave after obtaining an ESA.

4, Although CCSD is funded on a quarterly basis, it must project and plan for an
annual budget, based on projected enrollment for the upcoming school year. For example,
CCSD’s projected enrollment for the 2015-2016 school year is 322,902. If CCSD lost 1,000
students from its projected enrollment, CCSD would experience a budgetary shortfall of over $5
million dollars. That budgetary shortfall would cause significant harm to students enrolled in
CCSD, in the following ways:

a. Because teachers must be rehired by May 1 of the preceding school year, a decline
from projected enrollment may result in a teacher surplus in a particular school.
The district-wide impact of any teacher surplus is significant, as salaries comprise
between 85-87 percent of CCSD’s expenditures. In order to respond to that teacher

surplus, CCSD must transfer teachers from overstaffed positions to vacant
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positions. This can be a disruptive process, during which individual classes must be
restructured and teachers moved to different schools. If all vacancies are filled and
a teacher surplus remains, CCSD may be forced to reduce the workforce. Evenifa
school district reduces a workforce, it is required to provide substantial notice
pursuant to the collective bargaining agreements. Thus, any reduction in workforce
would not take effect immediately, and the district would not recoup the costs of
declining enrollment immediately.

Fixed costs, including salaries, utilities, transportation, facilities maintenance and
upkeep, make up a large portion of CCSD’s budget. These costs cannot be readily
decreased if there is a reduction of students. For example, if one student leaves the
district, the district will nevertheless still have to pay for the school bus that
previously transported that child to school. As another example, CCSD enters into
software licenses for instructional tools (i.e., for reading comprehension and
mathematics skill-building) on an annual basis based on estimated enrollment
figures. Those costs do not decrease when a student obtains an ESA and leaves the
district.

Because many of CCSD’s costs are fixed, CCSD may be forced to make budgetary
adjustments which would be detrimental to students. For example, a school may
have to eliminate instructional materials for certain courses or cut programs like
college preparation programs, dropout prevention programs, math and science
enrichment programs. These curricular programs are critical to helping our schools
provide academic support to our highest-need students.

Further, the cost of educating students on a per-pupil basis in CCSD will increase

as enrollment declines. As a large district, CCSD is able to limit expenses through economies of

scale. For example, when the district negotiates a software license, a vendor may offer a lower

price per pupil because of CCSD’s purchasing power. However, if CCSD’s enrollment declines

or becomes unstable, the cost of these licenses and other services may increase on a per-pupil

basis, making it even more expensive to educate the students remaining in the district.

-3-
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Additionally, the cost of educating high-need students, i.e., English language learners, students
with special needs, and students receiving free and reduced-price lunch, is between 1.5 and 2 times
higher than the average per-pupil cost in CCSD. The cost of educating students on a per-pupil
basis increases if students who are less expensive to educate leave the district, thereby increasing
the proportion of high-needs students in the district.

6. Impacts of shifting and declining enrollment and funding are felt most deeply at the
school level. Each time a particular school experiences a decline in enrollment and funding, staff
will be transferred and students will need to be re-dispersed mid-way through the school year. If
course offerings are reduced and student schedules changed, it could cause substantial disruption

to students’ academic careers.

I declare under penalty of perjury under the laws of Nevada that the foregoing is true and

correct. Dated this 20 day of October, 2015 in Clark County.

v e

JIM Mj:INTOSH
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