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O’CGNNOR, J.:
This action by representatives of schoolchildren from eigh
York State follows the Campaign for Fiscal Equity (“CFE”) litig:
schools, which spanned approximately twelve years, and resulted
State of New York (“State™) was violating the constitutior
schoolchildren (see Campaign for Fiscal Equity v. State of New }
I’}; Campaign for Fiscal Equity v. State of New York, 100N.Y.2d
Jor Fiscal Equity v. State of New York, 8 N.Y.3d 14 [2006]%[“0
determination in the CFE case was that State education funciing
inadequate that it deprived New York City schoolchildreh of
opportunity for a sound basic education (see CFE I, 100 N.Y.2¢

have made similar claims.
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st-CFE

Development of Foundation Aid Pos

In 2007, in response to the judicial determination in QFE t

[

\

for the New York City schools was constitutionally inad‘equc

branches of New York State government reformed the meihod
|

school districts in the State of New York. This reform wholl‘y ch

calculated, creating a new funding formula called “Foundatibn A

. |
on a per student basis, as follows: 1

|
[S]tart with a foundation amount, which is a single ltuml
a district specific pupil needs index and then . . . multipl
specific regional cost index, which yields . . . a totz‘il ad
from which . . . an expected minimum local contribu
difference of that subtraction yields . . . a State aid peLl pup
aid per pupil amount (Trial Tr. 4031, March 3, 2015)

The foundation amount is derived from the “Successful Schools M

State Department of Education looks at the data from school distr'

criteria, and then the per pupil spending in those districts is Qnalw
half of those spending districts is created,' and the average per pu
calculated. That amount is the foundation amount, which 1s upd

This fundamental change in the way school aid is djalcu

subject of years of analysis and negotiation by and between th&: Le

enacted in 2007 by the Legislature, and was signed into law iby t

budget. The new law created a plan to implement an increa%e of

entire State over a period of four years.

The lower-half of those spending districts means the half of thJe sch

spending is in the lower range of the subset.
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Furthermore, the State engaged in non-fiscal refoﬁns following the CFE case that were

designed to improve the overall performance of the schools% through accountability measures and

raising standards, as well as teacher performance evaluation. During this time period, the Federal

funding known as “Race to the Top™ was being implemented, along with increased standards known

as “Common Core.” All witnesses at trial noted the negative impact that these significant changes
had on student performance, both statewide and nationwide. The increase in standards and

substantial changes in standardized testing resulted in significant decreases in student performance

across the State, impacting the eight school distri;ts and negatively influencing the students’
performance.

In the 2007-2008 and 2008-2009 State budgets, Foundation Aid was enacted and
implemented as originally planned. However, the enacted i.Stat budget in 2009-2010 included a
freeze in the amount of Foundation Aid at the 2008-2009 levql. The 2008-2009 budget also reduced
the amount of school aid through a mechanism called a “Deﬁc%t Reduction Assessment.”™ Beginning
in 2010-2011, the enacted State budget again included the Foundation Aid freeze, as well as a Gap

Elimination Adjustment (“GEA™), which reduced the school aid amount for each district.

Foundation Aid began to be phased in again in the 2012-2013 State budget, and the GEA has been

reduced or rolled back piecemeal over several recent budget years.

Plaintiffs’ Case - The Tr{‘al

Itis against this backdrop that plaintiffs, representativ%:s of children in eight small city school

1
districts’ in the State of New York, have brought this actioﬁ against the State for declaratory and

i
*tis undisputed that the reductions that resulted from the Deficit Reduction Assessment in 2009-2010
were counteracted by Federal funding as a part of the American Recovery and Reinvestment Act.

3 When this action was commenced, plaintiffs included the repﬁesen atives of children in eleven small city
school districts in New York State. During the pendency of the action, ti\e claims of the representatives of children
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injunctive relief, alleging that the schoolchildren in these scLool

opportunity for a sound basic education, required by Article

Constitution, based upon the reduction in State education

matter took place over the course of approximately two months,

and concluding on March 12, 2015. The Court has had a fu

districts are being deprived of the

XI, § 1 of the New York State

funding noted above. The trial of this

commencing on January 21, 2015

1 opportunity to consider the evidence

presented with respect to the issues in the case, including testimony from many witnesses, as well

as countless exhibits and the voluminous pleadings.

The Court has also reviewed the parties’ post-trial

submissions, including, among other

things, a Joint Statement of Undisputed Facts (“Joint Statement™), dated October 28. 201 5, in which

they stipulated to the following categories of information presented at the trial for each of the school

districts: enrollments, demographics, staffing counts/ratios, ¢

graduation rates, dropout and suspension rates, and test scores.

1

ass sizes, per pupil expenditures,

The Court adopts these stipulated

facts and incorporates the Joint Statement in its entirety by reference herein. There were numerous

stipulations during the course of the trial that are also recognized by this Court, and are incorporated

into this Decision and Order.

The amount of State aid received by each of the eight

school districts for each year® was not

the subject of a stipulation. However, based upon the presentation of this issue in the parties’ post-

trial submissions, there is no disagreement regarding the amount of State aid provided, or the amount

of the GEA. In fact, it appears as though the only reason these numbers were not the subject of a

stipulation was the way the numbers were described and presented, and the disagreement about the

in three of those districts have been discontinued, leaving eight school districts remaining: Jamestown, Kingston, Mt.

Vernon, Newburgh, Niagara Falls, Port Jervis, Poughkeepsie, and Utica.

* At the outset of the trial, the parties stipulated that the evidence at trial would pertain to the 2006-2007

school year through the 2013-2014 school year.
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plaintiff’s characterization regarding a “gap” in the State aid:. N¢
undisputed. |
The common thread running through the eight schoL)l d
upon the demographics of most of the children in the districts. It
a majority, of children in these districts are economically d{sad'
have limited English proficiency. The parties generally agreL tha
require programs to address the problems that their situaﬁons
performance of the children in these school districts is undenﬂiably
performance deficiency analyzed through the lens of the adequa

address, and is the area where the parties’ agreement ends.

CFE Decisions: Setting the Legaf Lan

>vertheless, the actual numbers are

Istricts is one of high-need, based
is undisputed that many, and often

vantaged, have disabilities, and/or

it children with higher needs often
s and circumstances create. The

inadequate. Itisthe import of this

cy of funding that this Court must

\dscape

Analysis of the constitutional adequacy of school aicﬂ, as
such determination, must necessarily begin with CFE. In CFE I,
Education Article of the New York State Constitution “requires

opportunity of a sound basic education” (86 N.Y.2d 307, 31 6 [19¢

understood by the Court to mean “the basic literacy, calculating, ar

children to eventually function productively as civic participjants

ajury” (CFE 86N.Y.2d at 316). Eight years later, in CFE 111, th

basic education™ more exactly as “the opportunity for ameaningfu

prepares [children] to function productively as civic participjants

In determining whether New York City schoolchildren we

for a sound basic education required by the State Constitution,

reviewed the “inputs™ children receive, i.e., teaching, faciliﬁes,

Page 6 of 16

well as the Court’s role in making
the Court of Appeals held that the
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95]). A sound basic education was
nd verbal skills necessary to enable
capable of voting and serving on
e Court of Appeals defined “sound
1 high school education, one which
7 (100 N.Y.2d 893, 908 [2003]).

re being provided the opportunity
the Court of Appeals, in CFE II,

and instrumentalities of learning,




and the resulting “outputs,” such as test results, graduation rates,

that the plaintiffs had “establish[ed] . . . a causal link between t

failure to provide a sound basic education to New York Citﬁ/ sck

919). The Court agreed with the trial court’s reasoning “that tjhe n

present funding system and the poor performance of City schbols
that increased funding can provide better teachers, facilities and

found “that this showing together with evidence that such img

performance, constituted plaintiffs’ prima facie case, which
Ultimately, the Court of Appeals held “that, whether meas
York City schoolchildren [were] not receiving the constitutionally
basic education” (id.). In rendering this determination, the Cour
[p]laintiffs have prevailed here owing to a unique comt
New York City schools have the most student need in t
local costs yet receive some of the lowest per-student fun
worst results. Plaintiffs in other districts who cann
combination may find tougher going in the courts (id, at 9
To remedy the constitutional violation, the Court directed the St
providing a sound basic education to New York City,” adding th

of financing school funding and managing schools should avjddre

system by ensuring, as part of that process, that every school i

|
resources necessary for providing the opportunity for a sound bz

scheme should ensure a system of accountability to measure whi

the opportunity for a sound basic education™ (id. at 930). ;The

deadline to implement the necessary measures (see id. at 93b-93

CFE 111, decided by the Court of Appeals in 2006, adbres
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inNew York City’s public schools with a sound basic education” (8N.Y.3d 14,19 [2006]). Indoing

so, the Court discussed the role of the courts in evaluating iF:ha lenges to components of the State

budget, stating:

In CFE II, we expressed the necessity for courts to{ tread carefully when asked to

evaluate state financing plans. On the one hand, the Judiciary has a duty “to defer to

the Legislature in matters of policymaking, partlo‘ular y in a matter so vital as

education financing, which has as well a core element of local control. We have

neither the authority, nor the ability, nor the will, to micromanage education

financing” (100 N.Y.2d at 925). On the other hand, ¢ ‘it is the province of the Judicial

branch to define, and safeguard, rights provided by the New York State Constitution,

and order redress for violation of them (id.)” (8 N.Y.3d at 28).
The Court went on further to state that ““[w]hile it is within ithe ower of the [J]udiciary to declare
the vested rights of a specifically protected class of individuals, in a fashion recognized by statute

. . the manner by which the State addresses complex societél and governmental issues is a subject

left to the discretion of the political branches of government,”” (id., quoting Matter of New York
State Inspection, Sec. & Law Enforcement Empls., Dist. Council 82, AFSCME. AFL-CIO v, Cuomo,
64 N.Y.2d 233, 239-240 [1984]). and that “[w]hen [the Judiciary] review[s] the acts of the
Legislature and the Executive, [it] do[es] so to protect rights, not make policy™ (id.).

According to the Court, “[d]eference to the Legislature is especially necessary where it is the
State’s budget plan that is being questioned” because “[d]evﬁsin a [S]tate budget is a prerogative of
the Legislature and Executive™ and “the Judiciary should n&t usurp this power” (id at 28-29). The
Court recognized that “[t]he legislative and executive branches of government are in a far better
position than the Judiciary to determine funding needs throﬁtgh ut the [S]tate and priorities for the
allocation of State resources” (id. at 29), and noted that the “defe ence to the Legislature’s education

financing plans is justified not only by the prudent and praﬁctic | hesitation in light of the limited

access of the Judiciary to the controlling economic and sociajl facts, but also by [the] abiding respect
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for the separation of powers upon which our system of govellnme
marks and citation omitted]). As such, the Court maintainedjb the
policy-making and discretionary decisions that are reserved td the
(id.).

Mindful that “[j]udicial intervention in the [S]taté bu
narrowest circumstances,” the Court of Appeals, in CFE f?[], f¢
State’s estimated cost to provide New York City’s schooléhild

which included additional operating funds in the amount of ;$1 .

nt is based™ (id. [internal quotation
Judiciary “cannot intrude upon the

legislative and executive branches”

dget may be invoked in only the

bund, among other things, that the

ren with a sound basic education,

)3 billion in 2004 dollars, “was . . .

reasonable . . . and that the courts should defer to this estimake, appropriately updated” (8 N.Y.3d at

19-20, 29). Notably, the conditions and circumstances in the Ne
Court of Appeal’s determination that the funding structure was unc
was needed to ensure that New York City children are receivihg a
severe need by significantly underperforming schools. As such
high.

. A |
The Parties’ Contentions - Scope of t.

'w York City schools that led to the
onstitutional and that more funding
sound basic education demonstrate

the bar was appropriately set very

he Case

Asin CFE, plaintiffs’ fundamental claim in this case is tha

1t the children in the eight small city

school districts have been deprived of the opportunity for a sound basic education based upon the

inadequate level of funding provided by the State. However, pi
plaintiffs contend that the education funding levels created b}? the
the four-year period established in the 2007-2008 enacted Stat
minimum or floor, and the reductions in the enacted budgeés in

New York State Constitution.

Here, the plaintiffs seem to have isolated the proble;ms
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much more direct and specific way than the plaintiffs in CFEi At
be utilized by a school district to address the circumstances of hig
are economically disadvantaged, have disabilities and/or h;fave

overall theme of the plaintiffs’ case involves what they belie;ve t

trial, plaintiffs focused on what may
h-needs students, namely those who
significant language barriers. The

0 be the additional steps required to

provide these high-needs students with a sound basic education. In addition, they attempted to

demonstrate that the freeze in the Foundation Aid formula and the cuts in funding beginning in 2009-

2010 were directly related to the poor performance of these stud

The State disputes the plaintiffs’ contentions, and argues
were not bound to the amounts of Foundation Aid enacted in 1jhe 2
contends that the New York State Constitution requires all mon
an appropriation, and that such payments must be made within ty
Const., article VIL § 7). In addition, the State claims that the fund
budget were a statement by the political branches of government 2
be provided for that in four-year period, but did not establish a 1
reduced. The State contends that it is the duty of the political br
Executive and the Legislature, to determine in each budget cycle,

meet its constitutional obligations.

Framing the Issue: CFE v. Post-C

ents.

that the Legislature and Executive

007-2008 budget. The State further
eys spent to be done so pursuant to

wo years of the appropriation (N.Y.

ing levels created in the 2007-2008

about the level of funding that could

ninimum amount that could not be

anches of government, namely, the

how to spend the State’s money and

FE

With CFE as a guide, it clear that the Court must walli( afi

nature, careful of the “tension between responsibility to safeg}uarc

ne line when deciding cases of this

rights and the necessary deference

of the courts to the policies of the Legislature” (CFE I11, supr& at 28). While plaintiffs in this lawsuit

have framed and presented their case in the context of a CFE an

alysis, i.e., each witness discussed

inputs, outputs, and the causal link between funding and performance, a determination of the issues
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in this case require this Court to look outside of the CFE frarAewc
the State post-CFE. Therefore, an examination similar to tjhe 3
inputs, outputs, and causal linkage is not required.

Simply put, this case is presented in a totally differei;)t pc
the proof plaintiffs offered at trial. Instead of engaging in 211 det
framework, it is imperative that the Court examine the actic
environment. Measuring the State’s response to the detemﬁnati
understanding and analyzing what is constitutionally requirej;d. 1
not take issue with the response from the State to CFE, but isztea
the State to reduce funding after Foundation Aid was enacted. Th
from year to year, and the continued response by the State to addr
to education funding make analysis of these issues based upon a
to assess given the circumstances of this case. The proof at trial sh
the GEA, and the State’s continued response to those changes ir
mindful of the cautionary tale outlined at length by the C;)un
regarding the Judiciary’s limited role in a case of this nature.

Here, the State has already taken steps to address the cor
fundamentally changed the structure and methodology of educatio
and has also increased the funding levels. It is not the Judiéiary
exactly what number is appropriate to fund a particular schbol ¢
determine whether the State’s funding mechanism is reasonable a;
to meet its constitutional obligation (see CFE II1, supra at 1%4, 2

in the plaintiffs’ reply to the defendant’s post-trial memorandum, |
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on in the CFE case is paramount to
['hese small city school districts do
d are critical of the actions taken by
e fluid nature of the budget process
ess the issues in the budget relating
snapshot in time nearly impossible
owed the freeze in Foundation Aid,
i education funding. This Court is

of Appeals in the CFE decisions

ncerns raised in the CFE case, and
n funding in the State of New York,
’s role to make a determination of
listrict, but instead the Court must
nd rational, or if the State has failed
6,29). It is interesting to note that

vlaintiffs frame the issue as follows:




Unlike in CFE, [p]laintiffs are not alleging that th

(Foundation Aid) is itself inadequate to provide the op

education. Rather it is the State’s failure to fully fund th

deprivation of a sound basic education in the Maistd [d]
By framing the issue in this more specific way than was befpre t
plaintiffs agree that the State took steps to remedy the probljems
case. The fundamental question, then, before this Court is whet
education reform plan that was put into place by changing the
district based upon the fluctuation of the State’s fiscal condition,
level of local contribution and federal funding for the school distrl
are considered in the development of the New York State bildge
to ensure that schoolchildren are provided the opportunity for a s
to that question is yes.

Analysis

Turning to the specific arguments, the Court conclude
establish their claim that the State has not met its constitutim}lal 0
the eight small city school districts with the opportunity for a sou
agrees with the State that the New York State Constitution requ
pursuant to an appropriation, and that such spending must t
appropriation. These constitutional requirements make it imposs
to bind future Legislatures with regard to its funding decisions.
enacted budget of 2007-2008 did not, and could not, require fut

in the manner enacted that year.

Additionally, the plaintiffs did not demonstrate that t
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he Court in CFE, it is clear that the
identified by the Court in the CFE
her the State can alter or adjust the

levels of funding for each school

the needs of the school districts, the

cts, and other competing issues that

t, and still deliver on its obligation

sound basic education. The answer

s that the plaintiffs have failed to
bligation to provide the students in
nd basic education. First, the Court
ires that all State moneys be spent
e made within two years of the
ible for the actions of a Legislature
Therefore, the Court finds that the

ure Legislatures to fund school aid
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established a minimum amount that could not be reduced. It 1% col
of Appeals in CFE 1] found the methodology set forth in thei Stat
by Governor Pataki in 2006 (“the Pataki proposal”),’ whicﬁ inc
billion over five years, to be reasonable (see 8 N.Y.3d at 30-j 1).
case because the Court of Appeals has already determinejd th
proposal, which had very similar elements to the structure1 of
approach to restructuring funding for schools. Specifically, the ¢
find unreasonable the assertion that $2.5 billion in additional re
billion in New York City) was a valid determination of the cc;st 0
inNew York City” (id. at 30 [internal quotation marks and citatior
this determination by the Court of Appeals, finding that a subs
constitutionally adequate, necessarily negates plaintiffs’ argument
Aid, commencing in 2007-2008 and phased in over four years,
minimum. The Court agrees.

Since the Court of Appeals found that the general méth0<

reasonable approach to determining the level of aid for New Yo

mpelling to this Court that the Court
e Education Reform Plan proposed
reased education spending by $2.5
This determination is critical in this
at the methodology in the Pataki
Foundation Aid, was a reasonable
Court of Appeals stated, “we do not
venues statewide (equating to $1.9
f providing a sound basic education
10mitted]). The State contends that
stantially lower level of funding is
that the level of enacted Foundation

is the constitutionally-permissible

dology in the Pataki proposal was a

rk State’s school districts, and that

methodology resulted in a substantially smaller increase in funding to the school districts than was

enacted as Foundation Aid in the 2007-2008 budget, the Court fi
their burden of demonstrating that the State’s actioné in
unconstitutional. That the Court of Appeals specifically found t

proposal to be “a valid determination of the cost of providing a s

5 The enacted 2007-2008 State budget which included Foundaﬁon A
formula and was a more substantial increase.
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ound basic education in New York
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City,” and did not, and could not, rule specifically on the actﬁal i

York City, does not undercut the Court’s determination thaﬁ the

ncrease in spending outside of New

methodology was reasonable. The

Court’s analysis of that approach supports a determination by this Court that, overall, the statewide

increases that the Pataki proposal set forth were also reasondble,
such figures was reasonable. As such, the plaintiffs’ argument
Conclusion

The ever-changing landscape of education fundiné m;
challenge for the State and school districts every year. All of the
about the additional fundamental truth that school districts statey
task of determining how to best allocate the resources available
their students to receive a sound basic education. School district
commitment to constantly strive to provide schoolchildren wit
succeed in the world. This is an uphill battle for many of the ch
districts, based upon the external struggles and forces they face
disadvantages, language barriers, and disabilities, as well a
circumstances unique to each child. The plaintiffs presen&ed
highlighting the challenges that educators face in trying to ovérco
students face. However, the remedies that the plaintiffs propc
educational purpose and attempt to solve the socio-economjic, ¢
students’ circumstances that impact their lives in so many ways, in
move through the educational system. Plaintiffs suggest thé)t th
these children and determined them to be “uneducable.” iTha

education reforms that have taken place since the CFE case was
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akes developing school budgets a
> witnesses during the trial testified
wide struggle with the monumental
to provide the best opportunity for
s and the State have an unwavering
h the basic tools they will need to
ildren in New York State’s school
on a daily basis, such as economic
s a myriad of other factors and
the testimony of many witnesses
me the external obstacles that many
bse seem to depart from the basic
cultural, and other aspects of these
Icluding their ability to successfully
e State has essentially given up on
t is clearly not the case given the

decided, both as funding reforms,




as well as substantive reforms designed to assist school distficts in improving student performance.

The performance of many of the students is not accepj*table, and the educators, administrators,
State actors, and other employees of the school districts hliave a responsibility to see the reforms
through fo the end and improve the results for their studentsj However, the action that is required is
not in the form of a specific dollar amount, but is instead a ialend of funding, oversight, and proper
allocation of resources by the districts. These students certainly deserve the opportunity to succeed.
However, it cannot be said that the State has violated its co‘nstitutional obligations by reducing the
amount of Foundation Aid.

The response of the State to the outcry from the school districts across the State regarding the
cuts in education funding provides telling information about the adequacy of the State meeting its
constitutional obligation. The State has continued to address the issues raised by school districts
across the State in the development of the State budget every year, as well as through the
implementation of non-fiscal reforms that provide assistance to school districts. Unfortunately, no
funding mechanism will ever be perfect, and it is a laudable goal, but an impossible dream, to reach
a one hundred percent success rate for students in all measurable areas. In the infancy of the post-
CFE world, where Foundation Aid has barely gotten off of th¢ ground, it cannot be said that the State
has failed to meet its constitutional obligation. This fact, 1ﬂ conjunction with the other significant
reforms to the standards in the State, the teacher performance tjbols and measures, and other non-fiscal
reforms designed to assist these struggling school districts to ‘i;zchieve improved student performance,
creates an environment that cannot truly be assessed yet. Ll"he Judiciary spoke, and the political
branches responded: however, the effectiveness of that response|cannot yet be measured.

For all of these reasons, it is hereby
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ORDERED, that plaintiffs’ third amended complaiﬁt is dismissed.

This memorandum constitutes the Decision and Order of the Court. The original Decision
and Order is being returned to the Attorney General. A copy of this Decision and Order together with
all papers are being forwarded to the Albany County Clerk ffor filing. The signing of this Decision
and Order and delivery of a copy of the same to the County jCleer shall not constitute entry or filing
under CPLR 2220. Counsel is not relieved from the applicable provisions of that rule with respect
to filing, entry, and notice of entry of the original Decision and Order.

SO ORDERED.

ENTER.

A

Dated: September 19, 2016 l&/@U//ﬁ/VZ%« A ; (_/’ C ]m VLOy/

Albany, New York '
HON. KIMBERLY A. O°'CONNOR
Acting Supreme Court Justice

Papers Considered:

1. Trial Transcript;
. Trial Exhibits;
3. Joint Statement of Undisputed Facts, dated October 28, 2015, with Exhibits

A-H annexed;
4. Plaintiffs’ Proposed Findings of Fact, dated QOctober 28, 2015;
5. Plaintiffs’ Conclusions of Law, dated November 25, 2015;
6. Defendant’s Additional Proposed Findings of Fact, dated October 25, 2013,
with Exhibits A-B annexed;
7. Defendant’s Post-Trial Memorandum, dated January 25, 2016; and
8. Plaintiffs” Reply to Defendant’s Post-Trial Memorandum, dated February 9,
2016.

Page 16 of 16




